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CURRENT TOPICS, 


Many worthy people who are not at all in- 
clined to be panicky upon most subjects, are 
accustomed to give themselves no little un- 
easiness at the rapid and disproportionate 
growth of the wealth and power of the great 
transportation companies in this country, 
and think that they foresee grave dangers to 
public welfare, and even to popular liberty, 
in this concentration of power in the hands of 
a few individuals. Such persons will find a 
grain of comfort, we fancy, in the tone of 
the opinion of the court in two recent cases. 
The decision of Mr. Justice Miller, sitting as 
circuit justice in this city of the controversy 
between the express and the railroad compa- 
nies is made to rest upon the relations of the 
public to the express business, and, if not the 
latter,at any rate the most obvious interpreta- 
tion of the railroad franchise is made to yield 
to the exigencies of the shipping public, and 
the demands of an enlightened policy. The 
other case referred to is Barton v. Barbour, 
reported in another column. The language 
there used by Mr. Justice Woods, though 
not directed to this topic, is suggestive: 
‘*A railroad is authorized to be constructed, 
more for public good to be subserved than 
for private gain. As a highway for public 
transportation, it is a matter of public con- 
cern, and its construction and management 
belong primarily to the commonwealth, and 
are only put into private hands to subserve 
the public convenience and economy. But 
the public retains rights of vast consequence 
in the road and its appendages, which neither 
the company nor any creditor or mortgagee 
can interfere with. They take their rights 
subject to the rights of the public, and must 
be content to enjoy them in subordination 
thereto.’’ For a distinct definition and lim- 
itation of the reserved rights which remain in 
the power granting the franchise, we must 
look to the future development of the princi- 
ples of equity jurisprudence applicable to this 
class of quasi public corporations. And al- 
though this rests in a cloud of uncertainty, 
still it seems to us that there is a world of 
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comfort in these intimations of the views of 
the highest tribunal in the land, for those per- 
sons who are troubled with the gloomy fore- 
bodings above mentioned. 


Our discussion of the subject of Indexing 
and Digesting is good seed, and, having fallen 
upon fallow ground, seems likely to take rout 
and thrive. Not only in this country and 
Canada has considerable interest been mani- 
fested upon the question, but even in England 


‘its importance has been recognized. The 


Solicitor’s Journal, as will be seen by an ar- 
ticle reprinted elsewhere, devotes in a recent 
issue a considerable space to the topic. — IIl- 
arranged and illogical indexes and digests 
seem to be no less a crying evil with our trans- 
Atlantic brethren than with us. 





CHANCE VERDICTS. 


§ 1. Verdict by Lot.—The old reports fur- 
nish an instance where the jury, being equal- 
ly divided in opinion, came to an agreement 
by lot, and this method was approved by the 
court. Two sixpences were put into a hat, 
from which the bailiff drew one, and the ver- 
dict went accordingly. Windham, J., said: 
“This is as good a way of decision as by the 
strongest body, which is the usual way, and 
is suitable in such cases to the law of God.’’! 
But with the disappearance of the wager of 
battle, such methods later found no justifica- 
tion in the eyes of the judges, and we find 


.many verdicts set aside where it appeared that 


they had been obtained by throwing up ‘‘cross 
and pile,’’ hustling half-pence in a hat, and 
by casting lots.2 Nay, more, such conduct 
was denounced as a very high misdemeanor,® 
which the court upon an information punished 
severely, as appears from the casual observa- 


1 Prior v. Powers, 1 Keble, 811 pl. (87), Twisden, 
J., doubted. 

2 Foy v. Harder, 8 Keble, 805; Fry v. Hardy, Sir I. 
Jones, 83; Philips v. Hawden, 2 Ley. 205; Philips v. 
Fowler, Comyns, 525; 8. C., Barnes’ Notes, 441; Rex 
v. Lord Fitzwater, 2 Lev. 140; Mellish v. Arnold, 
Bunbury, 51; Hale v. Cove, Strange, 642; Parr v. 
Seames, Barnes’ Notes, 438; Aylett v. Jewell, 2 W. 


Bl. 1299. il 
3 Per Lord Mansfield in Vasie v. Delaval, 1 T. R,{11. 
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tion in Keble, that the punishment ‘broke 
Sir James Altham’s heart, one of the jury in 
the case of Lord Fitzwater.’’* It is need- 
less to add that such verdicts were never de- 
fended in this country.® 

§ 2. The ‘Quotient’? Verdict Illegal.— 
Closely allied to these objectionable verdicts 
is the ‘‘quotient’’ verdict, so called from the 
fact that the jurors having agreed to find for 
the plaintiff, further agree that their ver- 
dict shall be in such sum as is ascertained by 
each juror privately marking down the sum 
of money to which he thinks the plaintiff en- 
titled, the total of these sums being divided 
by twelve. This method of arriving at a con- 
clusion is most common in actions for unliqui- 
dated damages, but it sometimes crops out 
in criminal cases, where the jury have to de- 
termine the duration of imprisonment as pun- 
ishment.6 This means of reaching a conclu- 
sion is exceedingly common, and is almost 
universally condemned. The ground of ob- 
jection to the jurors binding themselves in 
advance to the amount to be determined by 
addition and division by twelve is, that such 
an agreement cuts off all deliberation on the 
part of the jurors, and places it in the power 
of a single juror to make the quotient unrea- 
sonably large or small by naming a sum ex- 
travagantly high or ridiculously Jow.7 

§ 3. But only when Adopted by a Previous 
Agreement.—The objections just noticed are 
wholly obviated where the computation is 
purely informal, for the purpose of ascertain- 
ing the sense of the jury, and every juror 
feels at liberty to accept, reject or qualify the 
result according to his convictions. Under 
such circumstances, the jury may adopt as 
their verdict the exact quotient found, and it 
will be good.* Hence the general rule is, 


43 Keble, 805, pl. (11). 

5 Warner v. Robinson, | Root, 194; Cowperthwaite 
v. Jones, 2 Dall. 55; Donner v. Palmer, 23 Cal. 40; 
Mitchell v. Ehle, 10 Wend. 595; Boyton v. Trumbull, 
45 N. H. 408. 

6 Thompson v. Commonwealth, 8 Gratt. 687; Joyce 
v. State, 7 Baxt. 273; Crabtree v. State, 3 Sneed, 202; 
Leverett v. State, 3 Tex. App. 213; Hunter v. State, 
8 Tex. App. 75; Dooley v. State, 28 Ind. 289; State v. 
Branstetter, 65 Mo. 149. 

7See, for example, Parham v. Harney, 6 Smed. & 
M. 55, where the amounts named by the jurors 
ranged from $30 to $10,000. 

8 Grinnell v. Phillips, 1 Mass. 529; Dana v. Tucker, 
4 Johns. 487; Bennett v. Baker, 1 Humph. 399; Har- 
vey v. Jones, 3 Humph. 157; Turner v. Tuolumue 
Co,, 25 Cal, 397; Papineau vy. Belgarde, 81 Ill. 61; 





that a ‘‘quotient’’ verdict is illegal only when 
the jurors, having determined upon this 
mode of finding their verdicts, further agree, 
before the computation is made, to abide by 
the contingent result at all events, without 
reserving to themselves the liberty of dissent- 
ing.9 

§ 4. Another Statement of the Rule.—It is 
often said that if, after the computation is 
made, the jury all agree to it, the verdict is 
good. ‘This statement is very misleading, be- 
cause it assumes that it is entirely immaterial 
whether or not there has been a previous 
agreement to be bound by the result of the 
computation. With this view of the law in 
mind, it is quite natural that a court or coun- 
sel should throw out the query whether the 
assent of the jury to the verdict, as shown in 
a case where they are polled, would not re- 
lieve the verdict of all possible objection. 
Some courts seem to answer this question in 
the affirmative, while the early Kentucky 
Court of Appeals explicitly did so.12 The 
better view of the law is that when jurors, 
by a previous agreement, have bound them- 
selves to accept as their verdict the uncertain 
result of a computation of this kind, any 
subsequent assent, however solemnly given, 


Barton v. Holmes, 16 Iowa, 252; Deppe v. Chicago, 
etc. R. Co., 38 Iowa, 592; Kennedy v. Kennedy, 18.N. 
J. L. 450. 

9 Smith v. Cheetham, 3 Caines, 57; Dana v. Tucker, 
4 Johns. 487; Bennett v. Baker, 1 Humph. 399; El- 
ledge v. Todd, 1 Humph. 48; Johnson v. Perry, 2 
Humph. 569, 574; Wilson v. Berryman, 5 Cal. 44; 
Turner v. Tuolamne Co., 25 Cal. 397; Ruble v. Mc- 
Donald, 7 Iowa, 99; Schouler v. Porter, 7 Lowa, 482; 
Denton y. Lewis, 15 Iowa, 301; Barton v. Holmes, 16 
Towa, 252; Wright v. Illinois Tel. Co., 20 Iowa, 195; 
Hendrickson v. Kingsbury, 21 Iowa, 379; Fuller v. 
Chicago, etc. R. Co., 31 Iowa, 211; Hamilton v. City 


4 of Des Moines, 36 Iowa, 31; Dorr v. Fenno, 12 Pick. 


521; Parham y. Harney, 6 Smed. & M. 55; Kennedy v. 
Kennedy, 18 N. J. L. 450; Sawyer v. Hannibal, etc. 
R. Co., 37 Mo. 240: Harvey v. Rickett, 15 Johns. 87; 
Mulock v. Lawrence, 5 City Hall Rec. 84; Conklin v. 
Hill, 2 How. Pr. 6; Forbes v. Howard, 4 R. I. 364; 
Handley v. Leigh, 8 Tex. 129; Cheney v. Holgate, 
Brayton, 171; Fowler v. Colton, Burnett, 175; s. c., 
1 Pinney, 381; Chandier v. Barker, 2 Harr. (Del.) 
387; Joyee v. State, 7 Baxter, 273; Crabtree v. State, 3 
Sneed, 302; Leverett v. State, 3 Tex. App. 213; Hun- 
ter v. State, 8 Tex. App., 75; Illinois, etc. R. Co. 
v. Able, 59 Ill. 181: Com.v. Wright, 1 Cush. 46; St. 
Martin v. Desnoyer, 1 Minn. 156; Dooley v. State, 28 
Ind. 239. But see Roberts v.Failis, 1 Cow. 228; Cow- 
perthwaite v, Jones, 2 Dall. 55; Heath v. Conway, 1 
Bibb, 398; Zuber v. Geigar, 2 Yeates, 522. 

10 Denton v. Lewis, 15 Iowa, 301. 

1l Pekin v., Winkel, 77 Ill. 56, 58; Willey v. Belfast, 
61 Me. 569, 

12 Heath v. Conway, 1 Bibb, 398, 
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is made under a moral constraint which justly 
vitiates the verdict. 

§ 5. The Expediency of such Computations 
Denied and Defended.—There is an obvious 
danger that when jurors make an informal 
computation of the character we have no- 
ticed, some of their number may understand 
it as a compact to abide the result, whatever 
it may be. This possibility led the Supreme 
Court of Iowa on one occasion to reprobate 
the innocent practice of making the compu- 
tation by way of experiment only.1° In the 
language of Beck, C. J.: **Though the plan 
pursued is not in violation of law, it trenches 
closely thereon, and, if followed, would soon, 
by imperceptible degrees, lead to the very 
method condemned by our decisions. It 1s 
barely on the safe side. Jurors ought to 
avoid such dangerous proximity to the viola- 
tion of law.’’?3* But the contrary is most 
ably maintained by Thompson, J., in a crim- 
inal case,> and in Dorr v. Fenno, the court 
were of opinion that no better mode of com- 
ing to a conclusion could be adopted. 

§ 6. Cases within the Rule.—Of course, 
any other means of computation involving 
the previous assent of the jurors to be bound 
by the uncertain result is equally as obnox- 
ious to the law as that producing quotient 
verdicts. For example, where the jury agreed 
that to fix the amount of the plaintiff’s dam- 
ages, each juror should mark a sum, and that 
half of the aggregate of the highest and low- 
est sums which should be marked, should be 
taken for such damages, the verdict made up 
and returned according to this agreement, 
without further deliberation, was set aside.17 
That a portion only of the jurors entered into 
an agreement, in advance of the computa- 
tion, to be bound by it, or that a portion be- 
lieved themselves so bound, has been held 
sufficient to vitiate the verdict.1* Where the 
jurors have made such an agreement, it 
seems that this vice in the verdict is cured if, 
by a subsequent agreement, they alter the 


13 Hamilton vy. Des Moines Valley R. Co., 36 Iowa, 
31. 
141d., 36. 

16 Thompson v. Commonwealth, 8 Gratt. 562. 
16 12 Pick., 521. 

17 Boynton v. Trumbull, 45 N. H. 408. See also 
People v. Barker, 3 Wheeler, C. C. 19. 

18 Ruble v. McDonald, 7 Ia. 90; Johnson v. Hub- 
bard, 22 Kan. 277. 





sum found as a quotient and return this as 
their verdict. 19 

§ 7. This Misconduct of the Jury, how 
Shown.—We have seen that the early reports 
show many instances of verdicts annulled be- 
cause the jury had resort to fortuitous meth- 
ods in finding them. In many of these cases 
itis not clear how this misconduct of the 
jury was made apparent to the court. Nothing 
is better settled as a general proposition than 
that the affidavits of jurors are not admissible 
to impeach their finding. How, then, shall 
the court know of their misconduct, when a 
gambling verdict has been returned? Lord 
Mansfield was confronted with this difficulty 
in Vasie v. Delaval.2° While conceding the 
alleged misconduct of the jurors to be a very 
high misdemeanor, he refused to hear affida- 
vits of certain of the jurors in proof of the 
fact. ‘‘In every such case,’’ said he, ‘‘the 
court must derive their knowledge from some 
other source; such as from some person hav- 
ing seen the trarsaction through a window, 
or by some such other means.’’ The difficul- 
ty of obtaining evidence from any other 
source prompted the counsel in a later case 24 
to assail the authority of this decision. And 
this was done with some force, for it appeared 
that there were precedents in existence at the 
time of the decision in Vasie v. Delaval, not 
brought to the attention of the court in that 
case, which authorized the reception of affli- 
davits of jurors for this purpose.22_ However, 
the rule, as declared in the later case, was 
unshaken, ‘‘It is singular indeed,’’ said Sir 
James Mansfield, C. J., ‘‘that almost the on- 
ly evidence of which the case admits, should 
be shut out; but considering the arts which 
might be used if a contrary rule were to pre- 
vail, we think it necessary to exclude such 
evidence. If it were understood to be the 
law, that a juryman might set aside a verdict 
by such evidence, it might sometimes happen 
that a juryman, being a friend to one of the 
parties, and not being able to bring over his 
companions to his opinion, might propose a 
decision by lot, with a view afterwards to set 


19 Cheney v. Holgate, Brayton, 171; Shobe v. Bell, 
1 Rand. 39: Thompson v. Commonwealth, 8 Gratt. 
637; Birchard v. Booth, 4 Wis. 67. But contra, see 
Dunn v. Hall, 8 Blackf. 32. 

21T, R11. 

21 Owen v. Warbuton, 1 Bos. & Pul. (N. R.) 326. 

22 Philips v. Fowler, Barnes’ Notes, 441; Parr vy. 
Seams, Id. 438; Aylett v. Jewell, 2 W. Bl. 1299. 
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aside the verdict by his own affidavit, if the 
decision should be against him.’’ 

The rule, as settled by these cases, is gen- 
erally adhered to in this country.** The 
contrary has been declared in some States. 
The early decisions in New York and Massa- 
chusetts were later overruled ;7° but the courts 
of Tennessee and Kansas remain out of the 
line with the other authorities upon this 
point. The affidavit of the sheriff or consta- 
ble having the jury in charge, is admissible to 
show this misconduct in finding their verdict,?’ 
but this may be contradicted by affidavits of 
the jurors showing that their proceedings 
were regular.28 The mere fact that a paper 
is found in the jury room after the departure 
of the jurors, upon which is a computation 
consisting of twelve sums added together, the 
total being divided by twelve, the quotient of 
which corresponds exactly to the sum ren- 
dered in the verdict, is no evidence of mis- 
conduct on the part of the jury. Non constat 

23 Owen v. Warbuton, 1 Bos. & Pul. (N. R.) 826, 
330. See, also, Straker v. Graham, 4 Mee. & W. 721; 
8. C., 7 Dowl. P. C. 223; Burgess v. Langley, 5 Man. 
& Gr. 72%. 

24 Dana‘ v. Tucker, 4 Johns 487; Wilson v. Berry- 
man, 5 Cal. 44; Turner v. Tuolumne Co., 25 Cal. 397; 
Dunn vy. Hall, 5 Blackf. 32; Drummond v. Leslie, 8 
Blackf. 453; Heath v. Conway, 1 Bibb. 888; Dorr v. 
Fenno, 12 Pick. 521; Sawyer v. Hannibal, etc. R. Co., 
37 Mo. 240; Cluggage vy. Swan, 4 Binn. 150; Handley 


v. Leigh, 8 Tex. 129; Cheney v. Holgate, Brayton, 
171; St. Martin v. Desnoyer, 1 Minn. 156; Pleasants 


v. Heard, 15 Ark. 403; Birchard v. Booth, 4 Wis. 67; | 


Boston, etc. R. Co. v. Dana, 1 Gray, 8&8; State v. 
Branstetter, 65 Mo. 149. The affidavit of one not of 


the jury as to what one or more jurors told himin | 
regard to the manner of making up the verdict, is for 


another and stronger reason inadmissible. Prior v. 
Powers, 1 Keble, 811; Goodwin v. Philips, Lofft, 71; 
Owen v. Warbuton, 1 Bos. & Pul.(N. R.) 326; Straker 
vy. Graham, 4 Mee. & W. 721; Burgess y. Langley,5 
Man. & Gr. 722; Drummond vy. Leslie, 5 Blackf. 453; 
Chandler vy. Barker, 4 Harr. (Del.) 887; Mulock vy. 
Lawrence, 5 City Hall Rec. 84; Birchard v. Booth, 4 
Wis. 67; St. Martins v. Desnoyer, 1 Minn. 156. 

26Smith v. Cheetham, 8 Caines, 57; Grinnell y. 
Phillips, 1 Mass. 580; Johnson v. Hubbard, 22 Kan. 
277; Elledge v. Todd, 1 Humph. 43; Bennett v. Ba- 
ker, 1 Humph. 399; Crabtree vy. State, 8 Sneed, 302; 
Joyce y. State, 7 Baxter, 273. 

% Dana v. Tucker, 4 Jobns. 487; Dorr v. Fenno, 12 
Pick. 521; Boston, etc. R. Co. v. Dana, 1 Gray, 83. 

%7 Fry v. Hordy, Sir T. Jones, 83; Burgess v. Lang- 
‘ey, 5 Man. & Gr. 722, 725, per Cresswell, J.; Dana vy. 
Tucker, 4 Johns. 487; Wilson v. Berryman, 5 Cal. 44; 
Dunn v. Hall, 8 Blackf. 32; Parham y. Hanney, 6 
Smed. & M. 55; Kennedy v. Kennedy, 18 N. J. L. 450; 
Cheney v. Holgate, Brayton, 171; Birchard v. Booth, 
4 Wis. 67; Illinois, ete. R. Co. v. Able, 59 Ill. 131. 

% Meilish v. Arnold, Bunbury, 51; Dana v. Tucker, 
4 Johns. 487; Wilson v. Berryman, 5 Cal. 44; Papin- 
eau vy. Belgarde, 81 Ill. 61; Kennedy v. Kennedy, 18 
N. J. L. 450. 











that there was a previous agreement to be 
bound by such quotient.279 The affidavit of 
one who states that he listened at the door of 
the jury room to violent altercations within ; 
that he heard a proposal made by some of 
the jury to draw lots as to whether the ver- 
dict should be for the plaintiff or defendant ; 
that they were quiet for some time, and then 
came out of their room to deliver their ver- 
dict, after which he was told by certain of 


. the jurors that the verdict was determined by 


lot—proves nothing. *° 

§ 8. How under Statutes. — Decisions are 
found based upon statutes admitting affida- 
vits of jurors upon a motion for a new trial 
for certain purposes. Thus, in Arkansas and 
California and Texas, it may be shown by 
such affidavits that the verdict was made by 
lot.31. In California it is held that such a 
statute being in derogation of the common 
law, should be strictly construed. Under a 
statutory provision authorizing proof of the 
misconduct of the jury by affidavits of jurors 
when they have found their verdict ‘‘by a resort 
to the determiation of chance,’’ the Supreme 
Court of this State hold that a consent to find 
a quotient verdiet,though unlawful, is nota 
resort to the determination of chance ; *? but 
the reasoning on which this conclusion is based 
will hardly bear examination. Under a pro- 
vision of the Iowa Code authorizing the use 
of affidavits of jurors in relation to applica- 
tions for new trials, the court has no power 
to compel the jurors to submit to an examin- 
ation under oath upon the suggestion of the 
attorney of a defeated party that they have 
found a gambling verdict. The affidavits 
must be voluntary®* 

Epwin G. Merriam. 


29 Forbes v. Howard, 4 R. I. 364; Leverett v. State, 
8 Tex. App. 213; Willey v. Belfast, 61 Me. 569. 

30 Owen v. Warbuton, 1 Bos. & Pul. (N.R.) 3826. 
See, also, Cluggage v. Swan, 4 Binn. 150. So of an af- 
fidavit of one of the parties made merely on informa- 
tion and belief that the jurors have found a gambling 
verdict, with no statement as to the grounds of such 
information and belief. Pekin v. Winkel, 77 Ill. 56; 
Cummings v. Crawford, 88 Ill. 312. 

31 Fain v. Goodwin, 29 Ark. 109; Donner y. Palmer, 
23 Cal. 40; Turner v. Tuolumne Co., 25 Cal. 400, 
Hunter v. State, 8 Tex. App. 75. 

32 Turner v. Tuolumne Co., 25 Cal. 399; Boyce Y. 
California Stage Co., 25 Cal. 460. 

33 Forshee v. Abrams, 2 Ja. 571; Manix v. Maloney, 
7 Ia. 81; Ruble v. McDonald, 7 Ia. 90; Schanler v. 
Porter, 7 Ia. 482; Burton vy. Holmes, 16 Ia. 252; 
Wright v. Illinois, etc. Tel. Co., 20 Ia. 195; Hendrick- 
son v. Kingsbury, 21 Ia. 879; Fuller v. Chicago, ete. 
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PRESUMPTIONS OF LIFE, DEATH AND 
SURVIVORSHIP. 


IV. 

It has been observed that there are traces 
to be found in the books of this sort of pre- 
sumption before the statutes,4 which might 
possibly have been adopted by analogy to the 
pre-existing presumption, instead of its 
being copied from them.? But, be this 
as it may, it has been shown that, though 
fortified by the analogy of the statutes, 
the courts re slow to adopt the pre- 
sumption or death even after the lapse of 
seven years. 
times, a person’s death may be presumed (or 
rather, inferred) to have happened within a 

‘period of time even shorter than seven years, 
if the inference is deduced from well authen- 
ticated facts of such a nature as almost to 
preclude the possibility of a mistake. So, in 
the recent American case of Davie v. Briggs, 
it was laid down that, ‘‘if it appears in evi- 
dence that the absent person, within the seven 
years, encountered some specific peril, or 
within that period came within the range of 
some impending or immediate danger, which 
might reasonably be expected to destroy life, 
the court or jury may infer that life ceased 
before the expiration of the seven years.”’ 
Death was held to be so established where a 
person had sailed in a vessel not since heard 


R. Co., 81 Ta. 211. In Warner v. Robinson, 1 Root, 
194, 195, the court ascertained this misconduct by in- 
quiry of the jurors. Such acourse is believed to be 
irregular. 1. Because, if guilty of misconduct the 
urors have violated their oaths, which they ought not 
to be heard to allege. 2. Because their misconduct 
renders them liable to punishment. If the court pre- 
sumes to make inquiries upon this point, the jurors 
should be cautioned that they are not bound to an- 
swer. In Commonwealth v. Wright, 1 Cush. 46, it 
was held libelious to publish of one in his capacity as 
a juror, that he agreed with another juror to stake the 
decision of damages, to be given in a cause then un- 
der consideration, upon a game of draughts. ‘* The 
tendency of the publication,’’ said Forbes, J., ‘‘was 
to degrade the prosecutor in the esteem and opinion 
of the world; it impeached his integrity as a juror, 
and must, if the charge which it contains were true, 
make him an object of distrust and contempt among 
men.”? Ib. 62. When the information sought by a 
question will. have this effect,it ought not to be asked 
of a juror. Anon. 1 Salk. 153: Farmers’ Bank vy. 
Smith, 19 Johns. 115; Hudson y. State, 1 Black. 317; 
Sprouce v. Com., 2 Va. Cas. 375; Burt v. Panjand, 99 
U.S. 180; Atwood v. Weems, 99 U.S. 183. 

1 See Thorn v. Rolff, Dyer 185 a, pl. 65; and F. N. B., 
196 L. 

2 Best on Ev., 6th ed., 527. 

3 8 Gent. L. J. 55. 


Yet, on the other hand, some-. 





of ;* or had ceased to apply for dividends, or 
an annuity, on which he depended ; 5 so, also, 
where a sailor left his vessel, intendirg to re- 
turn, but never came back;® secus, if he 
intended to desert.” 

For our own part, indeed, we are by no 
means inclined to think that the seven-year 
period, though even its fallibility is fully ad- 
mitied,® should be universally adopted. 
Since it originated a great change has come 
over the world, and Rip Van Winkles have 
become pretty scarce. At that time, if we 
may so apply the words of the Journal of 
Jw isprudence, *‘to go abroad at all in nearly 
every case involved this—that the traveler 
had no means of communicating with his 
friends at home; certain means he never had. 
A thousand reasons might be suggested for 
his absence and his silence. Every one who 
at that time went to regions at all remote was 
as much cut off from anything in the shape 
of a post-office as were Livingstone and 
Franklin in our day. We may still have our 
Franklins and Livingstones, but in the ordi- 
nary case there is small excuse for the mod- 
err traveler if he conceals the fact of his con- 
tinued existence.’? From which we would 
presume to deduce the inference that a period 
less than seven years might now be more gen- 
erally adopted very justifiably; although it 
happens that an exactly opposite conclusion 
was drawn from the changed position of things 
by Sir L. Shadwell, V. C., in 1844, observing _ 
that ‘‘the old law relating to the presumption 
of death is daily becoming more and more 
untenable. For, owing to the facility which 
traveling by steam affords, a person may now 
be transported, in a very short space of time, 
from this country to the backwoods of Amer- 
ica, or to some other remote region, where . 
he may never be heard of again.’’? In such 
cases (as, indeed, there held), however, 
the improbability of communication with 
home is taken into account, and, while, they 

4 Sillick v. Booth, 1 Y, & C. C. 117; Watson vy. King, 
4 Camp. 272; Re Hutton, 1 Curt. 595; R.v. Harborne, 
2A. & E. 544; Goods of Bishop, 1 Sw. & Tr. 303; 
Goods of Main, Ib. 11; Goods of Norris, Ib. 7; Pat- 
erson Vv. Black, 2 Park, Ince (8th ed.), 919; Goods of 
Cooke, I. R. 5 Eq. 240. 

5 Re Beasney’s Trusts, L. R. 7 Eq. 498; Hickman v. 
Upsall, L. k. 20 Eq. 136. 

6 Cf. Stewart v. Stewart, 2 Rettie, 488. 

7 Lakin v. Lakin, 34 Beav. 443; and see Re Tindall, 
30 Tb. 151; Dowley v. Wingfield, 14 Sim. 277. 


81 Tay. Med. Jur. (2nd ed.), 165. 
9 Watson v. England, 14 Sim. 28, 

















346 





THE CENTRAL LAW JOURNAL. 








are exceptional, this constitutes a sufficient 
safeguard. But, in other cases forming the 
large majority, the facility of traveling, so 
rendering even temporary return or at least 
information about the absent more easy, 
tends, as we think, to support the opposite 
opinion. And besides, the present facility of 
postal communication should be taken into 
consideration. Men were yet alive in the 
time of Sir Walter Scott, as he mentions in a 
note to one of the best of his novels, who 
recollected when the small mail-cart in which 
the London post was then brought north con- 
tained only a single letter for Edinburgh; 
and though, as we learn from a paper by the 
Rev. J. Barlow, read at a meeting of the 
London Royal Institution in 1844 (the year 
in which Sir L. Shadwell pronounced the 
opinion quoted), letter circulation had then 
extended to more than 220,000,000 annually, 
yet we need hardly say this is as nothing to 
the prodigious postage of the present day, 
while the postal system may now be said to 
have penetrated almost every inhabitable re- 
gion. Letters, too, are rather more certain 
now-a-days of reaching their destination ; 
and it is only in novels (like ‘‘The Cloister 
and the Hearth,’’ of Charles Reade) that they 
are intercepted and manipulated so effectual- 
ly as to induce a belief that the correspond- 
ents are already numbered among the 
‘‘incommunicative dead.’’ Again, the tele- 
graph must now be taken largely into ac- 
count, making assurance doubly sure, as a 
medium of communication. Newspaper ad- 
vertising, too, is rather more effective than it 
was in 1844; and it is resorted to with every 
effort and precaution to ensure a satisfactory 
result. So, in Goods of Drugan,!° where an 


‘alleged intestate without next of kin was 


stated to have gone to America prior to 1851, 
and had not since been heard of, Warren, J., 
although advertisements had been published 
in Dublin for the next of kin without result, 
refused an application on behalf of the Crown 
for administration, until advertisements 
should be published, also, in the New York 
Herald to ascertain whether the alleged in- 
testate was alive; but, where the history of 
persons presumably deceased is traced to a 
period recently before their disappearance, 
and all possible inquiries have been made, 


10 Pro., March 27, 1882. 





advertisements are unnecessary.14 Moreover, 
as we have seen, it was the consequences of 
that very facility of traveling, on which Sir 
L. Shadwell laid stress, that led the legisla- 
ture to pass the statutes in relation to leases 
for lives—one of which, as shown, has not 
been adopted here,!* which would meet such 
cases as that of Hickey v. Apjohn,* where 
the tenant had been evicted because his land- 
lord believed him (wrongly) to be a party to 
a conspiracy to conceal the death of the ces- 
tui que vie, whom the landlord had procured 
to be watched by a detective in Liverpool for 
five years. Again, we find that by the Mer- 
chant Shipping Act, 1862,1* it is enacted 
that, in reference to ‘proceedings for the re- 
covery of seamen’s wages, if it be shown that 
a ship has not been heard of within 12 
months after leaviug port, she shall be deemed 
lost with all hands on board, either immedi- 
ately after the time she was last heard of, or 
at such later time as the court may think 
probable.?5 And we can not but confess that, 
for our part, we would willingly see a some- 
what similar provision extended, at the very 
least, in such cases generally as those enu- 
merated in the Austrian Civil Code, already 
cited, when a person has received a severe 
wound in war, or was in a vessel since ship- 
wrecked, or has been exposed to any danger 
of death. Probably, a case like that of the 
late (?) Mr. Powell, M. P., who disappeared 
after having endeavored to cross the chaanel 
in a balloon, would come within the latter 
clause. And the requirement of allowing 
three years to elapse subsequently would, we 
think, amply suffice to meet the possibility of 
of such occurrences in real life as Wilkie 
Collins imagined in ‘*The New Magdalene.’’ 
While the modern facilities of travel and 
communication would justify such a change, 
we find that modern legislation generally 
tends to making less account of space and 
time. So with the Statutes of Limitation, 
as well as the Merchant Shipping Act, and 
the Scottish Act of last year. And in Cali- 
fornia, as we have seen, the statute with re- 
spect to bigamy reduces the period of absence 


11 Goods of Norris, 1 Sw. & Tr. 6; 27 L. J. P. 4. 

126 Anne, ec. 18, for the more effectual discovery of 
the death of persons pretended to be alive. 

13 Land Com., app. March 27 1882. 

14 25 & 26 Vic., c. 73, 8. 21. 

15 And as to marine insurance see, 2 Arnold, 688. 
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to five years. However, as a matter of 
prudence, we would recommend your mar- 
ried folk not to indulge in even a very much 
less lengthened absence a mensa et thoro, 
but rather to take to heart the moral of the 


Ingoldsby legend, 


>*Now, you grave married Pilgrims, who wander 
away, 
Like Ulysses of old (vide Homer and Naso), 
Don’t lengthen your stay to three years anda day, 
And when you are coming home, just write and 
say so.’? 
—TIrish Law Times. 








RECEIVER—LIABILITY TO SUIT BEYOND 
THE APPOINTING JURISDICTION — 
EQUITY PROCEDURE—ISSUES OF FACT. 





BARTON v. BARBOUR. 





Supreme Court of the United States, October Term, 
1881. 


1. The general rule that a receiver can not be sued 
without leave of the court by which he was ap- 
pointed, applics to suits brought against him to re- 
cover a money demand,or damages, as well as to those 
the object of which is to take from his possession 
property which he is holding by order of the court.4 
: 2. The fact that a receiver is in possession of a rail- 
road. and is by the order of court engaged in the bu- 
siness of a common carrier thereon, does not take his 
ase out of the rule that he is only answerable to the 
court by which he was appointed, and can not be 
sued without its leave. 

8, Nosuit can be maintained against the receiver of 
a railroad, who is by the order of the court conducting 
the business of a common carrier thereon, for injury 
to persons or property caused by his negligence,or that 
of his servants, without leave of the court by which he 
was appointed. . 

4. The trial by a court of equity, according to its 
own course and practice, of issues of fact growing out 
of the administration of trust property in its posses- 
sion, does not impair the constitutional right of trial 
by jury. 

5. If the adjustment of a demand against the re- 
ceiver involves any dispute in regard to the facts on 
which his lixbility depends, or in regard to the 
amount of the damages sustained, a court of equity, 
in a proper case,in the exercise of its legal discretion, 
either of its own motion or on the demand of the party 
injured, may allow him to sue the receiver in a court 
of law, or direct the trial ofa feigned issue to settle 
the contested facts. 

6. A court of equity may, in its discretion, in view 
both of the public and private interests involved, au- 
thorize its receiver of the road and other property of a 
railroad company to keep the same inrepair, and to 
manage and use it in the ordinary way, until it can be 
sold to the best advantage of all interested therein. 


7. When the court of one State has a railroad or 
other property in its possession for administration as 
trust assets, and has appointed a receiver to aid it in 
the performance of its duty, by carrying on the busi- 
ness to which the property is adapted, until such 





time as it can be sold with due regard to the rights of 
all persons interested therein, a court of another 
State has not jurisdiction, without leave of the court 
by which the receiver was appointed, to entertaina 
suit against him fora cause of action arising in the 
State in which he was appointed and in which the 
property in his possession is situated, based on his 
negligence, or that of his servants, in the perform- 
ance of their duty in respect of such property. 


In error to the Supreme Court of the District of 
Columbia. 

Mr. Justice Woops delivered the opinion of the 
court: 

This was a suit brought by Frances H. Barton, 
the plaintiff in error, against John 8. Barbour, 
the defendant in error, as receiver of the Wash- 
ington City, etc. R. Co. 

The declaration was as follows: “The plaintiff, 
Frances H. Barton, sues the defendant, John §S. 
Barbour, as receiver of the Washington City, ete. 
R.Co., a corporation organized under a law of the 
State of Virginia, and doing business and having 
an office in the District of Columbia, for that the 
defendant, on the 11th day of January, 1877, was 
running and operating a railroad through the 
State of Virginia, and upon said railroad the de- 
fendant was a common carrier of freight and pas- 
sengers for hire. That, on the day and year 
aforesaid, the plaintiff was a passenger in a sleep- 
ing car upon said railroad, and by reason of a 
defective and insufficient rail upon the track of 
said railroad, the car in which the plaintiff was a 
passenger was thrown from the track and turned 
over and down an embankment, and she was 
greatly hurt and injured, and her bodily health 
permanently injured; that the defendant did not 
use due care in relation to said defective rail, and 
the injury to the plaintiff was occasioned by the 
negligence and carelessness of the defendant, but 
the plaintiff used due care. The plaintiff claims 
$5,000 damages.”’ 

To this declaration the defendant below filed a 
plea to the jurisdiction, in which he alleged that 
at the time of service of process on him he was 
the receiver of all the property, rights and fran- 
chises of said railroad company, by virtue of a 
decree made by the Circuit Court for the City of 
Alexandria, in the State of Virginia, on July 13th, 
1876, in a cause depending on the equity side of 
said court, wherein John C. Graham, who sued 
for himself and others, was complainant, and 
said railroad company and others were defend- 
ants; that said decree authorized him to defend 
all actions brought against him as such receiver, 
by the leave of said court, and declared that he 
should not, in any case, incur any personal or in- 
dividual liability in conducting the business of 
said railroad, by reason of any act done by him 
or his servants, he acting in good faith and in the 
exercise of his best discretion, but that the prop- 
erty in his hands as such receiver should never- 
theless be chargeable with any claim which-might 
be established in any action brought against him 
as such receiver under leave of the court first had 
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and obtained. The plea then averred that the 
plaintiff had not obtained leave of said court to 
bring and maintain said suit. Wherefore the de- 
fendant prayed judgment whether the court could 
or would take further cognizance of said action. 

The plaintiff filed the general demurrer to the 
plea. 

The court below gave judgment overruling the 
demurrer, and against the plaintiff for costs. 
This writ of error is prosecuted to reverse that 
judgment. The question presented by the record 
is the sufficiency of the plea to the jurisdiction of 
the court. The defendant in error insists that the 
Supreme Court of the District of Columbia had 
no jurisdiction to entertain the suit without leave 
of the court by which he was appointed receiver. 
The plaintiff in error concedes it to be a general 
rule that, before suit is brought against a receiver, 
leave should be obtained from the court by which 
he was appointed, and contends that the only con- 
sequences resulting from the prosecution of such 
a suit without leave, is that the plaintiff may be 
restrained by injunction or attached as for a con- 
tempt. He insists, however, first, that the general 
rule requiring leave applies only to cases where 
the purpose of the suit is to take from the receiver 
property which is actually in his possession, 
placed there by order uf the court. We conceive 
that the rule is not so limited. 

The evident purpose of a suitor who brings his 
action against a receiver without leave, is to ob- 
tain some advantage over the other claimants, 
upon the assets in the receiver's hands. His judg- 
ment, if he recovered one, would be against the 
defendant in his capacity as receiver, and the ex- 
ecution would run against the property in his 
hands as such. Hall v. Smith, 2 Bing. 156; Camp 
v. Barney, 11 N. Y. 373; Commonwealth v. Runt, 
26 Pa. 235; Thompson v. Scott, 4 Dill. 288. If he 
has the right, in a distinct suit, to prosecute his 
demand to judgment without leave of the court 
appointing the,receiver, he would have the right 
to enforce satisfaction of it without leave. By 
virtue of his judgment he could, unless restrained 
by injunction, seize upon the property of the 
trust or attach its credits. If his judgment were 
recovered outside the territorial jurisdiction of the 
court by which the receiver was appointed, he 
could do this, and the court which appointed the 
receiver and was administering the trust assets, 
would be impotent to restrain him. The effect 
upon the property of the trust, of any attempt to 
enforce sutisfaction of his judgment, would be 
precisely the same as if his suit had been brought 
. for the purpose of taking property from the pos- 
session of the receiver. A suit, therefore, brought 
without leave to recover judgment against a re- 
ceiver fora money demand, is virtually a suit, the 
purpose of which is, and the effect of which may 
be, to take thefproperty of the trust from the re- 
ceiver s hands and apply it to the payment of the 
plaintiff’s claim, without regard to the rights of 
other creditors or the orders of the court which is 
administering the trust property. We think, 





therefore, that it is immaterial whether the suit is 
brought against the receiver to recover specific 
property or to obtain judgment for a money de- 
mand. In either case leave should be first ob- 
tained. And it has been so held in effect by this 
court. In the case of Wiswell v. Sampson (14 
How., 652), this court said: ‘‘It has been argued 
that a sale of the premises on execution and pur- 
chase occasioned no interference with the posses- 
sion of the receiver, and hence no contempt of 
the authority of the court, and the sale, therefore, 
in such a case should be upheld. But, conceding 
the proceedings did not disturb the possession of 
the receiver, the argument does not meet the ob- 
jection. The property is a fund in court to abide 
the result of the litigation, and to be applied to 
the payment of the judgment creditor who has 
filed his bill to remove impediments in the way of 
his execution. If he has succeeded in establish- 
ing his right to the application of any portion of 
the fund, it is the duty of the court to see that 
such application is made. And in order to effect 
this, the court must administer it independently 
of any rights acquired by third persons pending 
the litigation. Otherwise the whole fund may 
have passed out of its hands before the final de- 
cree, and the litigation become fruitless.’’ So in 
Ames v. Trustees of Berkenhead Docks, 20 Beay. 
332, Lord Romilly, Master of the Rolls, said that 
it is an idle distinction that the rule forbidding 
any interference with property in the course ef 
administration in the court of chancery, only ap- 
plies to property actually in the hands of the re- 
ceiver, and declared that it applied to debts, rents 
and tolls, which the receiver was appointed to re- 
ceive. 

It is next asserted by plaintiff in error that the 
fact that the receiver in this case is in possession 
of, and is conducting the business of, a railroad 
as a common carrier, takes his case out of the rule 
that he is only answerable to the court by which 
he is appointed, and can not be sued without its 
leave. His contention is that parties who deal 
with such a receiver, either as freighters or pas- 
sengers upon his railroad, may, for any injury 
suffered, either in person or property, sue the re- 
ceiver without leave of the court by which he was 
appointed. We do not perceive how the fact 
that the receiver, under the orders of the court, 
is doing the business usually done by a common 
carrier, makes his case any exception tothe rule 
under consideration. It was said by this court in 
Cowdrey v. Galveston, etc., R. Co., 93 U.S. 3&2, 
that ‘the allowance for goods lest in transporta- 
tion, and for damages done to property whilst the 
road was in the hands of the receiver, was prop- 
erly made. ‘The earnings received were as much 
chargeable with such loss and damage as they 
were chargeable with the ordinary expenses of 
managing the road. Tie bondholders were only 
entitled to what remained after charges of this 
kind, as well as the expenses incurred in their be- 
haif, were paid.’’ This puts claims against the 
receiver, in his capacity as a common carrier, on 
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the same footing precisely as the salaries of his 
subordinates, or as claims for labor and material 
used in carrying on the business. If a passenger 
on the railroad, who is injured in person or prop- 
erty by the negligence of the servants of the re- 
ceiver, can, without leave, sue him to recover his 
damages, then every conductor, engineer, brakes- 
man or track hand, can also sue for his wages 
without leave. To admit such a practice would 
be to allow the charges and expenses of the ad- 
ministration of a trust property in the hands of a 
court of equity to be controlled by other courts, 
at the instance of impatient suitors, without re- 
gard to the equities of other claimants, and to 
permit the trust property to be wasted in the 
costs of unnecessary litigation. Such is not the 
course and practice of courts of equity in admin- 
istering a trust estate. The costs and expenses 
of a trust are allowed by the court upon a refer- 
ence to its own master. If the adjustment of the 
claim involves any dispute in regard to the al- 
leged negligence of the receiver, or any other fact 
upon which his liability depends, or in regard to 
the amount of the damages sustained by the par- 
ty, the court, in a proper case, in the exercise of 
its legal discretion, either of its own motion or on 
the demand of the party injured, may allow him 
to sue the receiver in a court of law, or direct the 
trial of a feigned issue to settle the contested 
facts. 

The claim of the plaintiff in error, which is 
against the receiver for a personal injury sus- 
tained by her while traveling on the railroad 
managed by him, stands on precisely the same 
footing as any of the expenses incurred in the ex- 
ecution of the trust, and must be adjusted and 
satisfied in the same way. We, therefore, think 
that the demand of the plaintiff in error is not of 
such a nature that it may be prosecuted by suit 
without leave of the court. 

The plaintiff in error lastly contends that want 
of leave to bring the suit does not take away the 
jurisdiction of the court in which it was brought 
to hear and determine it, but only subjects the 
plaintiff to liability to be attached for contempt, 
or to be enjoined from its further prosecution. In 
other words, he says that leave to prosecute the 
suit is not a jurisdictional fact, and that, there- 
fore, the plea to the jurisdiction should not have 
been sustained. Our decision upon this question 
will be limited to the facts of this case, which are 
that the receiver was appointed by a court of the 
State of Virginia, and the property in course of 
administration was in that State; the suit was 
brought in a court of the District of Columbia, a 
foreign jurisdiction, and the cause of action was 
an injury received by plaintiff in the State of Vir- 
ginia, by reason of the negligence of the defend- 
ant while carrying on the business of a railroad, 
under the orders of the court by which he was ap- 
pointed. No leave was obtained to bring the suit 
and it does not appear that any application was 
made, either to the receiver or to the court by 
which he was appointed, to allow and pay the de- 





mand of the plaintiff in error. Upon these facts 
we are of opinion that the Supreme Court of the 
District of Columbia had no jurisdiction to enter- 
tain a suit. This point has been substantially set- 
tled by this court in the case of Peale v. Phipps, 
14 How. 368. In that case it appeared that, un- 
der a law of the State of Mississippi, by the de- 
cree of the circuit court of Adams county in that 
State, the charter of the Agricultural Bank at 
Natchez was declared forfeited and the corpora- 
tion dissolved, and Peale, the plaintiff in error, 
appointed trustee and assignee of its assets, and 
was the sole legal representative of the corpora- 
tion; that he became legally liable to the cred- 
itors of the bank to the extent of the assets, and 
that he had assets in his possession sufficient to 
pay all the debts of the corporation. The defend- 
ants in error claimed that there was due them 
from the bank a large sum of money on account 
of mesne profits, etc., of certain real estate in 
Natchez, from which they had been unlawfully 
expelled by the bank, and the possession of which 
they had recovered from the bank in an action 
of ejectment. The defendants in error presented 
their claim to Peale, the receiver, for allowance 
as a valid claim against the bank, who refused to 
admit or allow it, or any part of it. Thereupon 
the defendart in error brought suit against Peale 
in the United States Circuit Court for the Eastern 
District of Louisiana, to recover said mesne prof- 
its, and effected service upon him in that district. 
Peale, among other defenses, filed an exception, 
in which he denied the jurisdiction of the court. 
This was overruled and judgment was rendered 
against him for $20,058, to be satisfied out of the 
assets of the bank in the hands of Peale as trustee. 
The case having been brought on error to this 
court, the judgment was reversed. The court, 
Chief Justice Taney delivering its opinion, said: 
“As we think this exception,” the one just men- 
tioned, ‘‘decisive against the jurisdiction of the 
circuit court of Louisiana, it is unnecessary to set 
out the other exceptions. We see no ground up- 
on which the jurisdiction of the court can be 
sustained. ‘The plaintiff in error held the assets 
of the bank as the agent and receiver of the court 
of Adams county and subject to its order, and 
was not authorized to dispose of any assets or 
pay any debts due from the bank, except by or- 
der of the court. He had given bond for the per- 
formance of his duty, and would be liable to an 
action if he paid any claim without the authority 
of the court from which he received his appoint- 
ment and to which he was accountable. The 
property in legal contemplation was in the custo- 
dy of the court of which he was an oflicer, and 
had been placed there by the laws of Mississippi. 
And while it thus remained in the custody and 
possession of that court, awaiting its order and 
decision, no other court had a right to interfere 
with it and wrest it from the hands of its agent 
and thereby put it out of his power to perform his 
duty.”> And the court declared that the facts 
stated in the petition showed “that the circuit 
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court of Louisiana had no jurisdiction’ of the 
case. That case differs from the one now under 
consideration only in this: that it was a suit to 
recover a judgment against the trustee and re- 
ceiver upon a demand due from the bank before 
his appointment, while the present case seeks to 
establish a demand againt the receiver for a claim 
which, according to the decision of this court 
(Cowdrey v. Galveston, etc. R. Co., supra), forms 
a part of the charges and expenses of executing 
that trust. Such charges are specially subject to 
the control and allowance of the court which is 
administering the trust property. We think, 
therefore, that the case just cited is decisive of 
this. 

The argument is much pressed that by leaving 
all questions relating to the liability of receivers 
in the hands of the court appointing them, per- 
sons having claims against the insolvent cor- 
poration, or against the receiver, will be 
deprived of a trial by jury. ‘This, it is said, 
is depriving a party of a constitutional right. 
To support this view the following cases are 
cited: Palys v. Jewett, 19 Am. Law. Reg. 553; 
Kinney v. Crocker, 18 Wis. 80; Allen v. Central 
R. R. of lowa, 42 Iowa, 683. But those who use 
this argument lose sight of the fundamental prin- 
ciple that the right of trial by jury considered as an 
absolute right, does not extend to cases of equity 
jurisdiction. If it be conceded or clearly shown 
that a case belongs to this class, the trial of ques- 
tions involved in it belongs to the court itself, no 
matter what may be its importance or complexity. 
Thus, upon a bill flled for an injunction to re- 
strain the infringement of letters patent, and for 
an account of profits for past infringement, it is 
now the constant practice of courts of equity to 
try without a jury issues of fact relating to the title 
of the patentee, involving questions of the novelty, 
utility, prior public use, abandonment and as- 
signment of the invention patented. The juris- 
diction of a court of equity to try such issues ac- 
cording to its own course of practice is too well 
settled to be shaken. Rubber Co. v. Goodyear, 
9 Wall. 788; Cawood Patent, 94 U. S. 695; Marsh 
v. Seymour, 97 U. 8. 348. So, in cases of bank- 
ruptcy, many incidental questions arise in the 
course of administering to the bankrupt estate, 
which would ordinarily be pure cases of law, and 
in respect of their facts triable by jury, but, as 
belonging to the bankruptcy proceedings, they 
become cases over which the bankruptcy court, 
which acts as a court of equity, exercises exclu- 
sive control. Thus a claim of debt or damages 
against the bankrupt is investigated by chancery 
methods. The bankruptcy court may, and in cases 
peculiarly requiring such a course, will direct an 
action or an issue at law to aid it in arriving at a 
right conclusion. But this rests in its sound dis- 
cretion. True, if one claims that the assignee 
has wrongfully taken possession of his property 
as property of the bankrupt, he is entitled to sue 
him in his private capacity as a wrongdoer in an 
action at law for its recovery. 





Very analogous to the case of an assignee in bank- 
ruptcy is that of a receiver of an insolvent railroad 
company or other corporation. Claims against the 
company must be presented in due course, as the 
court having charge of the case may direct. But 
if the receiver by mistake or wrongfully takes 
possession of property belonging to another, such 
person may bring suit therefor against him per- 
sonally as matter of right; for in such case the 
receiver would be acting ultra vires. Parker v. 
Browning, 8 Paige, 338; Paige v. Smith, 99 Mass. 
395; Hills v. Parker, 111 Mass. 508. So far the 
ease seems plain. But if claims arise against the 
receiver as such, whilst acting under the powers 
conferred on him, whether for labor performed, 
for supplies and material furnished, or for injury 
to persons or property, then a question of some 
difficulty arises as to the proper mode of obtain- 
ing satisfaction and redress. The new and 
changed condition of things which is presented 
by the insolvency of such an institution as a rail- 
road company, has rendered necessary the exer- 
cise of large and modified forms of control over 
its property by the courts charged with the set- 
tlement of its affairs and the disposition of its as- 
sets. ‘T'wo very different courses of proceeding 
are presented for adoption. One is the old 
method, usually applied to banking, insurance 
and manufacturing corporations, of shutting 
down and stopping by injunction all operations 
and proceedings, taking possession of the prop- 
erty in the condition it is found at the instant 
of stoppage, and selling it for what it will fetch 
at auction. The other is to give the receiver 
power to continue the ordinary operations of the 
corporation, to run trains of cars, to keep the 
tracks, bridges and other property in repair, so as 
to save them from destruction, and as soon as the 
interest of all parties having any title to or claim 
upon the corpus of the estate will allow, to dis- 
pose of it to the best advantage for all, having 
due regard to the rights of those who have prior- 
ity of claim. 

It is evident that the first method would often 
be highly injurious, and would result in a total 
sacrifice of the property. Besides, the cessation 
of business for a day would be a public injury. A 
railroad is authorized to be constructed more for 
the public good to be subserved than for private 
gain. Asa highway for public transportation it 
is a matter of public cencern, and its censtruc- 
tion and management belong primarily to the 
commonwealth, and are only put into private 
hands to subserve the public convenience and 
economy. But the public retain rights of vast 
consequence in the road and its appendages,which 
neither the company nor any creditor or mort- 
gagee can interfere with. They take their rights 
subject to the rights of the public, and must be 
content to enjoy them in subordination thereto. 
It is, therefore, a matter of public right by which 
the courts when they take possession of the prop- 
erty authorize the receiver or other officer in 
whose charge it is placed to carry on in the usual 
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way those active operations for which it was de- 
signed and constructed, so that the publi¢ may 
not receive detriment by the non-user of the fran- 
chises. And, in most cases, the creditors can 
not complain, because their interests as well as 
those of the public is prometed by preventing the 
property from being sacriticed at an untimely sale, 
and protecting the franchises from forfeiture for 
non-user. As a choice, then of least evil, if not 
of the most positive good (but generally of the 
latter also), it has cos.e to be settled law that a 
court of equity may, and in most cases ought, to 
authorize its receiver of railroad property to keep 
it in repair, and to manage and use it in the ordi- 
nary way until it can be sold to the best advantage 
ef all interested. The power of the court to do 
this was expressly recognized in the case of Wal- 
lace v. Loomis, 97 U.S. 146. But here arises a 
dilemma. If the receiver is to be suable as 2 pri- 
vate proprietor of the railroad would be, or as the 
company itself whilst carrying on the business of 
the railroad was, it would become impossible for 
the court to discharge its duty, to preserve the 
property and distribute its preceeds among those 
entitled to it according to their equities and prior- 
ities. It has, therefore, been found necessary, 
and has become a common practice for a court of 
equity, in its decree appointing a receiver of a 
railroad property, to provide that he shall not be 
liable to suit unless leave is first obtained of the 
court by which he was appointed. 

If the court below had entertained jurisdiction 
of this suit it would have been an attempt on its 
part to adjust charges and expenses incident to 
the administration by the court of another jvrris- 
diction of trust property in its possession, and to 
enforce the payment of such charges and expenses 
out of the trust property without the leave of the 
court which was administering it, and without 
consideration of the rights and equities of other 
claimants to the fund. It would have been an 
usurpation of the powers and duties which be- 
longed exclusively to another court, and it would 
have made impossible of performance the duty of 
that court to distribute the trust assets to credit- 
ors equitably and according to their respective 
priorities. 

We, therefore, declare it as our opinion that 
when the court of one State has a railroad or 
other property in its possession for administration 
as trust assets, and has appointed a receiver to aid 
it in the performance of its duty by carrying on 
the business to which the property is adapted, 
until such time as it can be sold with cue regard 
to the riglts of all persons interested therein, a 
court of another State has not jurisdiction, with- 
out leave of the court by which the receiver was 
appointed, to entertain a suit against him fora 
cause of action arising in the State in which he 
was appointed and in which the”property in his 
possession is situated, based on his negligence or 
that of his servants in the performance of their 
duty in respect of such property. 

It follows from these views that the judgment 





of the Supreme Court of the District of Columbia 
must be affirmed. 


CONSTITUTIONAL LAW—FEDERAL JURIS- 
DICTION OF CRIME— CONCURRENT JU- 
RISDICTION OF STATE COURTS. 


DASHING v. STATE. 





Supreme Court of Indiana, January 30, 1882. 


1. The grant of power to Congress by the Constitu- 
tion to provide for the punishment of counterfeiting 
the securities and current coin of the United States, 
does not of itself deprive the States of the right to 
make such counterfeiting acrime against them and 
punish it accordingly. 

2. Section 711, Rev. Stats. U.S., providing that the 
Federal courts shall have exclusive jurisdiction of 
**all crimes and offenses cognizable under the author- 
ity of the United States,’? must be construed in con- 
junction with section 5828, which provides: ‘*Noth- 
ing in this title [CRIMES] shall be held to take away 
or impair the jurisdiction of the courts of the several 
States under the laws thereof.’’ Consequently, it is 
held that a State has jurisdiction to punish an act 
which is a crime under its laws, although it 1s equally 
a crime under the laws of the United States. 


Appeal from the Elkhart Circuit Court. 

WORDEN, J., delivered the opinion of the court: 

The appellant was indicted in the court below 
for the violation of a law of this State by fraudu. 
lently uttering and publishing as true, “a piece 
of false, forged and counterfeit coin, resembling, 
and apparently intended to resemble and pass for 
silver coin of the United States of America, called 
a dollar, which lawful coin was then and there 
current in the said State of Indiana.’’ Upon trial he 
was convicted, and overruiing a motion in arrest, 
judgment was rendered against him. The only 
question made here is whether a conviction can 
be had in such case in a State court. It has been 
held in this State fiom an early period, that the 
States have the power to punish such offens- 
es. Chess v. State, 1 Blackf., 198; Snoddy v. 
Howard, 51 Ind. 411. The authorities upon the 
question are not uniform, but we decline to enter 
upon a discussion of the question as an open one 
in this State, further than to notice some acts of 
Congress bearing upon the question, which will 
be adverted to further on in this opinion. We 
may observe, however, that in the case of Fox v. 
State of Ohio, 5 How. 410, it was held by the Su- 
preme Court of the United States, Mr. Justice 
M’Lean dissenting, that the power conferred upon 
Congress by the Constitution vf the United States 
upon the subject, did not prevent the States from 
passing laws on the same subject. The theory 
is explained by what was ssid by Mr. Justice 
Grier in the case of Moore v. People of the State 
of Illinois, 14 How. 13, a case in which Mr. Jus- 
tice M*Lean also dissented. It was there said: 
‘Every citizen of the United States is also a citi- 
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zen of a State or Territory. He may be said to 
owe allegiance to two sovereigns, and may be lia- 
ble to punishment for an infraction of the laws of 
either. The same act may be an offense or trans- 
gression of the laws of both.’’ The 8th section of 
article 1 ef the Constitution of the United States, 
provides that ‘“‘The Congress shall nave power to 
coin money, regulate the value thereof, and of 
foreign coin, and fix the standard of weights and 
measures. To provide for the punishment of 
counterfeiting the securities and current coin of 
the United States.”’ The grant of power to Con- 
gress by the Constitution to provide for the pun- 
ishment of counterfeiting the securities and 
current coin of the United States, does not of it- 
self deprive the States of the right to make such 
counterfeiting a crime against them, and tu pun- 
ish it accordingly. That depends upon the action 
of Congress. If Congress, though providing for 
the punishment of such counterfeiting as a crime 
against the United States, leave the several 
States free to make such counterfeiting a crime 
against them they may do so. This subject is 
well elucidated by Chancellor Kent, who says: 
“The judiciary act’’ (1789) ‘“‘grants exclusive ju- 
risdiction to the circuit courts of all crimes and 
offenses cognizable under the authority of the 
United States, except where the laws of the United 
States should otherwise provide, and this accounts 
for the proviso in the act of the 24ih of February, 
1807, ¢c. 75, and in the act of the 10th of April, 
1816, c. 44, concerning the forgery of the notes of 
the Bank of the United States, declaring that 
nothing in that act contained should be construed 
to deprive the courts of the individual States of 
jurisdiction under the laws of the several States 
over offenses made punishable by thatact. There 
is a similar provis) to the act of the 21st of April, 
1306, ce. 49, concerning the counterfeiters of the 
current coin of the United States. Without 
these provisos, the State courts could not have ex- 
ercised concurrent jurisdiction over those offenses 
consistently with the judiciary act of 1789. But 
these saving clauses restored the concurrent ju- 
risdiction of the State courts, so far as under the 
State’s authority it could be exercised by them. 
There are many other acts of Congress which per- 
mit jurisdiction over the offenses therein described 
to be exercised by State magistrates and courts. 
This was necessary, because the concurrent juris- 
diction of the State courts over all offenses was 
taken away, and that jurisdiction was vested ex - 
clusively in the national courts by the judiciary 
act, and it required another act to restore it. 

The State courts could exercise no jurisdiction 
whatever over crimes and offenses against the Unit- 
ed States,unless where,in particular vases, the laws 
had otherwise provided, and whenever such pro- 
vision was made, the claim of exclusive jurisdic- 
tion in the particular cases was withdrawn, and 
the concurrent jurisdiction of the State courts 
eo instanti restored, not by way of grant from the 
National Government, but by the removal of a 
disability before imposed upon the State tribun- 





als.” 1 Kent Com. (12th ed.), 398. Itis claimed 
by counsel for the appellant that the provisions 
of the Revised Statutes of the United States of 
1879, take away jurisdiction on the subject from 
the State, and vest the same exclusively in the 
National tribunals. 

Section 711 of the Revised Statutes of the 
United States, provides that: ‘‘The jurisdiction 
vested in the courts of the United States in the 
cases and proceedings hereinafter mentioned 
shall be exclusive of the courts of the several 
States; first of all crimes and offenses cognizable 
under the authority of the United States.”’ 

This, itis claimed, vests exclusive jurisdiction 
in the national courts over the subject. But this 
section must be taken in connection with section 
5328, under title 70, the subject of which is ex- 
pressed to be ‘‘erimes,”’ and in which provision is 
made for the punishment of such counterfeiting. 

Section 5328 provides that, ‘‘Nothing in this ti- 
tle shall be held to take away or impair the juris- 
dictioa of the courts of the several States under 
the laws thereof.” 

It is evident by section 5328, that Congress 
did not intend by anything enacted under that 
title, to impair or take away the right of the sev- 
eral States to enact and enforce such criminal 
laws as they might thik proper, and, reading the 
two sections together, it seems to us to be clear 
that Congress did not intend by section 711 to di- 
vest the States of the right and jurisdiction to 
enact and enforce their own criminal laws, though 
the act made criminal thereby might also be made 
criminal by the laws of the United States. It fol- 
lows from these views that the court below had 
jurisdiction. The counsel for the appellant have 
cited the case of Sherwood y. Burns, 58 Ind. 502, 
but that case differs radically from the present 
one. There the plaintiff was proceeding in a 
State court to enforce, not a State law, but an act 
of Congress, viz: the bankrupt act, the’courts of 
the United States being vested with exclusive ju- 
risdiction ‘‘of all matters and proceedings in 
bankruptcy.’’ Here the State was enforcing its 
own law. 

TheZjudgment below is affirmed with costs. 





AGENCY—POWER OF ATTORNEY — CON- 
STRUCTION—RATIFICATION. 


HUNTER v. SACRAMENTO VALLEY BEET 
SUGAR CO. 





United States Circuit Court, District of California, 
March 6, 1882. 


1. A power of attorney, ‘‘tosuperintend any real 
and personal estate, to make contracts, to settle out- 
standing debts, and generally todo all things that 
concern my interest in any way real or personal what- 
soever, giving my said attorney full power to use my 
name to release others or bind myself,as he may deem 
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proper and expedient,’’ does not empower the at- 
torney to convey real estate. 

2. An instrument under seal given to the attorney 
in fact, providing that, I ‘‘have this day made and 
eoncluded a final settlement with Henry A. School- 
craft, my acknowledged agent and attorney in fact 
since the 28th day of July. 1849, for all the business 
matters and things 1n any wise appertaining to my in- 
terest, and upon such final settlement; I do hereby 
acknowledge myself to be firmly bound by al! his acts 
as such agent or attorney in fact for me; hereby rati- 
fying and confirming by these presents, whatsoever he 
may have done in my name or under my seal at any 
time heretofore; and, also, do I acknowledge the re- 
eeipt in full of all sums of money, dues, obligations, 
and other things of said Henry A. Schoolcraft belong- 
ing to me, on account of suid agency and attorney- 
ship in fact, and that on the part of said Henry A. 
Schoolcraft there is nothing due or owing to me up to 
the date of these presents,’’ does not ratify or vali- 
date conveyances of real estate made by Schoolcraft 
assuming to act under the power of attorney men- 
tioned above. 


H. O. Bealy, for plaintiff; Freeman & Bates and 
J. H. McKune, for defendants. 

SAWYER, Circuit Judge, delivered the opinion 
of the court: 

This is an action to recover a traet of land in 
Sacramento county, being a small portion of the 
Sutter grant, which grant embraces the city of 
Sacramento. The plaintiff’s title depends upon a 
conveyance to Samuel Norris, executed by Henry 
A. Schoolcraft, claiming to act under a power of 
attorney from John A Sutter, dated July 28, 1849, 
and what is claimed to be a ratification of the acts 
of Schoolcraft by Sutter by deed dated May 20, 
1850. On June 28, 1862, Samuel Norris executed 
to Lloyd Tevis a quit-claim deed to a large amount 
of property in Sacramento and other counties, 
consisting of various tracts of land, and other 
property severally specifically described, after 
which several descriptions in the clause, ‘also, 
any and all other pieces, parcels or tracts of land, 
situate in said city and county of Sacramento, or 
either of them, in, or to which I have any right, 
title or interest, whether legal or equitable,’’ un- 
der which latter clause whatever right Norris then 
had in the premises in question passed to Tevis. 
On May 3, 1871,said Tevis conveyed the premises 
to plaintiff, a citizen of Kentucky, the considera- 
tion expressed in the deed being one dollar. This is 
the plaintiff's title. The defendant, the Sacramento 
Valley Beet Sugar Company, is in possession, de- 
riving title from Sutter through another line of 
conveyances—one of the conveyances, being a 
deed executed upon a sheriff’s sale on a judgment 
in a case wherein said Samuel Norris was the 
plaintiff, and one William Muldrow, and others, 
defendants, under which judgment Norris sold 
whatever interests the defendants had in the prem- 
ises. Under this execution sale and sheriff’s 
deed, E. B. Crocker and Robert Robinson went 
into possession of the premises on May 23, 1858, 
and continued in possession thenceforth till May 
1, 1869, when they conveyed the land and trans- 





ferred the possession to the defendant, the Sacra- 
mento Valley Beet Sugar Company; and said 
defendant has, thenceforth, continued in posses- 
sion till the present time. The value of the prem- 
ises at the date of the commencement of the 
action was $20,000. : 

The plaintiff, in order to recover, must show a 
legal title, and his title depends upon the effect of 
the power of attorney from Sutter to Schoolcraft 
of July 28, 1849, and the other instrument execu- 
ted by Sutter to Schoolcraft, claimed to be a rat- 
ification of date May 20, 1850. ‘These instruments 
are set out ia full in Billings v. Morrow, 7 Cal. 
173-4, decided in January, i857, in which case 
they were both considered, construed and their 
effect declared. It was then held—that the power 
of attorney conferred on Schoolcraft no power 
to convey land. This construction has been fre- 
quently recognized in subsequent cases. The de- 
cision in DeRutte v. Muldrow,16 Cal. 512, is not 
in conflict with the prior decision on this point. 
On the contrary, the court says, that it is entirely 
consistent with that case, to hold, that the power 
of attorney in question did authorize the making 
of a lease with a clause giving a right to purchase. 
There is certainly a broad distinction between 
the power to make an executory contract for a 
sale of land, and a.power to convey land. 

One may be made by simple writing; the other 
is required to be done by deed. I suppose it is 
competent to authorize one by parol to make, as 
attorney in fact, an executory contract for the 
sale of land, even though under the statute of 
frauds, the contract itself must be in writing. But 
a power to convey must be under seal, because 
the deed itself must be under seal. Thus there is 
amarked distinction between these powers. In 
Jones vy. Marks, 47 Cal. 243. the decision in Bil- 
lings v. Morrow, although under review, was not 
questioned on the point that it conferred no power 
to convey land. Evidently, the court deemed the 
decision correct on chat point, otherwise there 
would have been ne occasion to take so much 
pains to distinguish it. Poorman v. Krebs pre- 
senting the same points was affirmed on authority 
of this case, 47 Cal. 683. In Wilcoxson yv. Miller, 
49 Cal. 195, the court expressly held that the 
power of attorney to Schoolcraft did not author- 
ize him to convey lands. It is said by the court: 
“It is claimed that the lands purporting to have 
been conveyed by Schoolcraft while acting under 
a power of attorney from Sutter, came within the 
exception. But that position can not be sus- 
tained, because the power of attorney did not 
authorize him to execute conveyances.”? Citing 
Billings v. Morrow, and Jones v. Marks, supra. 
Here is an express holding that it carried no such 
power. Thus that decision has now stood un- 
questioned and affirmed by the courts for nearly 
twenty-four yeais. So, also, the instrument 
claimed to be a ratification was construed in Bil- 
lings v. Morrow, and held not to contain any rat- 
ification of the void conveyances by Schoolcraft. 
The court says: ‘This paper does not, upon its 
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face, purport to be a ratification of sales made ty 
Schooleraft, but a deed of settlement between 
Sutter and his agent, by virtue of the power of 
the 28th of July, 1849, in which he, Sutter, ‘ac- 
knowledges himself held and firmly bound by all 
his acts as such agent or attorney in fact,’ etc. So 
far as this deed goes, it can only be regarded asa 
settlement or adjustment of accounts between 
principal and agent, and does not contain a sin- 
gle word with regard to any acts of Schoolcraft 
other than those done by authority of the power 
of attorney of July 28, 1849, to which reference is 
made.’ 7 Cal. 174. Thus it is held that, upon 
the face of the instrument, it does not purport to 
ratify any conveyances of land made by School- 
craft; that ‘‘it does not contain a single word with 
regard to any act of Schoolcraft, other than those 
done by authority of the power of attorney of Ju- 
ly 28, 1849, to which reference is made.” 

The ratification, theréfore, is held to be no 
broader than the power. And in my judgment 
this construction is correct. It has not been ju- 
dicially questioned since, so far as 1 am aware. 
It is true, the court goes on to advance other ob- 
jections to the ratification, such as that it does not 
appear from the deed, or otherwise, that Sutter 
was, at the time of executing the instrument, 
aware that the agent had exceeded his power by 
conveying lands. But this is entirely another, 
and further reason against giving effect to the as- 
serted ratification. Other difficulties still are sug- 
gested. The instrument is merely what it pur- 
ports to be upon its face, an acknowledgment of 
settlement of the matters of the agency between 
the principal and agent, and a sanction of the lat- 
ter’s acts under the power, and a discharge from 
any further liability to the principal by reason 
thereof. It mentions no cv nveyance of real estate 
and is no broader in terms than the power. This 
settlement and discharge were manifestly the 
purpose of the instrument. Nobody else was a 
party to it, or had any interest in the settlement. 
It does not purport to relate to real estate, and 
could not have been entitled to record, or if rec- 
orded, neither the power of attorney nor the other 
instrument claimed to be a ratification, would 
have afforded any definite information as to con- 
veyances of real estate. One reading the power 
or the other instrument would not be put upon in- 
quiry for conveyances. 

It is claimed, that in this case, it is shown by 
parol evidence, that Sutter, at the time of the ex- 
ecution of the ratifying instrument, was aware 
that Schoolcraft had conveyed these premises, and 
that one of the objections suggested by the court 
in Billings v. Morrow, is overcome. If this mode 
of proof is admissible, then the title to lands 
would be made to rest in parol, and not upon 
written evidence. This would certainly be a dan- 
gerous prinviple to adopt. But however this may 
be, the verbal evidence upon the subject is too 
unreliable, especially considering its source and 
tne circumstances surrounding it, at this late date 
to satisfy the mind. 





The most definite testimony, and the only tes- 
timony not too vague to be of any value is that of 
Norris himself, who, after so long acquiescence 


‘in the opposing title, states from memory transac- 


tions that occurred more than thirty years before. 
Titles under which valuable property has been so 
long held and enjoyed, should not be overturned 
upon testimony so unsatisfactory. Butit was held 
in Billings v. Morrow, that the power of attorney 
did not authorize the conveyance of land, and that 
this instrument did not purport to ratify the oth- 
erwise void Schoolcraft conveyance. That deci- 
sion upon these points became a rule of property, 
which, it must be apparent from the number of 
cases that have already presented these instru- 
ments for the consideration of the Supreme Court 
of California, must afiect not a little valuable 
property. 

It is not at all unlikely that the defendant may 
have purchased and improved this very property 
upon the faith of that decision. Norris himself 
must have regarded that decision as disposing of 
his title, for he sold the land under a judgment in 
his own favor against Muldrow, and the defend- 
ant now holds, and it and its grantors, have held 
the premises under title derived through that sale 
for nearly twenty-four years. Thirteen years after 
conveyance by Schoolcraft to Norris, and four 
years after the grantees under Norris’ execution 
sale had been in possession, Norris, apparently, 
after specifically describing all the property he 
supposed he had, by the general clause before 
cited from his deed, conveyed whatever interest 
he had in the premises tu Tevis. It is quite evi- 
dent, I think, from the perusal of the deed, a con- 
sideration of the property conveyed aud the con- 
sideration expressed, that no great importance 
was attached to this clause, or the property appa- 
rently accidently caught by it at the time of the 
conveyance. It was probably a mere make- 
weight. Nine years later the property, being then 
of the value of $20,000, the defendant and its 
grantors having been all the time in possession, 
Tevis conveyed to the plaintiff upon the nominal 
consideration, as expressed in the deed, of one 
dollar. Under the circumstances, Norris and his 
grantees, during all the time, could have had but 
little confidence in the title. It must have been 
considered by them, as well as by those taking the 
adverse title, as determined by the decision of the 
Supreme Court referred to. It is difficult to ac- 
count tor this long acquiescence on any other hy- 
pothesis. It should certainly, under the circum- 
stances, require a very clear case—a much clearer 
one than the present—at this late date, to justify 
overruling the case of Billings v. Morrow, which 
has become a rule of property, or to justify evad- 
ing it, if that were admissible at all, upon the 
parol testimony introduced. In either aspect, the 
case made either upon the law or evidence, is, in 
my judgment, insufficient to justify such action. 

Let there be findings and judgment for the de- 
fendant. 
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RAILROAD — PASSENGERS ALIGHTING 
FROM TRAIN—NEGLIGENCE. 


STRAUSS v. KANSAS CITY, ETC. R. CO. 





Supreme Court of Missouri, March, 1881. 


1. Where the railroad does not halt its train at a 
station a sufficient length of time to enable a passen- 
ger, by the use of reasonable diligence, to get off be- 
fore it is started again, and it is so started while the 
passenger is in the act of alighting, whereby he is 
thrown down and injured, the compauxy is liable. 

2. Where insufficient time is allowed a passenger 
for safe and convenient egress from the cars, and be- 
fore he attempts to alight the train is started, and he 
then jumps from the train while its motion is so 
slight as to be almost imperceptible, and is injured, it 
is for the jury to determine, from the age and phys- 
ical condition of the passenger, whether he is guilty 
of contributory negligence. 

8. If the train is stopped a sufficient length of time 
for the passenger to conveniently alight, and without 
any fault of defendant’s servants he fails to do so.and 
the conductor, not knowing and having no reason to 
suspect that the passenger was in the act of alighting, 
caused the train to start while he was so alighting, 
then the company is not liable for the resulting in- 
jury. 

4. Where the conductor, after allowing a sufficient 
length of time for passengers to alight, starts the 
train before the passenger is in the act of getting off, 
and is therefore guilty of no negligence, and after the 
train is in motion the passenger who has been dila- 
tory jumps from the train and is injured, he can not 
recover. 


Appeal from Buchanan Circuit Court. 

HouGH, J., delivered the opinion of the court: 

In this action the plaintiff claimed damages in 
the sum of $5,000 for injuries received by him in 
attempting to alight ata way station on the de- 
fendant’s road from a train of the defendant, in 
which he was a passenger. The petition alleges, 
in substance, that immediately upon the stopping 
of said train at Pickering Station, which was 
plaintiff's destination, the plaintiff, with all con- 
venient haste, but in the exercise of due care, at- 
tempted to leave the train, and while in the act of 
stepping from the train upon the platform at the 
depot, and before he had sufficient time to get 
upon said platform said train was negligently and 
recklessly started on its way by the servants in 
charge thereof, whereby plaintiff was thrown 
down between said platform and the moving 
train, and was tightly and violently compressed 
between the same, and thereby severely bruised 
and injured. 

The answer of the defendant denied all negli- 
gence on the part of its servants, and averred that 
the injuries complained of resulted from plaint- 
iff’s own negligence. The testimony of several 
witnesses for the plaintiff tendered to support 
the allegations of the petition. The plaintiff 
himself testified as follows: ‘‘On the 26th of No- 
vember, 1877, I was a passenger on defendant’s 





train going to Pickering. Had bought a ticket 
from St. Joseph to Pickering. Just as the train 
whistled for Pickering I got up from my seat and 
went to the door of the car. When it stopped I 
opened the door and started out; car started 
just as I was in the act of getting off with a sud- 
den jerk, and I was thrown down between the car 
and the platform, and rolled around till I got to 
the end of the platform. I suffered a great deal 
for two or three weeks, and might say agony; 
laid on my back for six weeks. My back is injured 
to the present day. Iwas unable to do any work 
until after the first of January, 1878. Changes in 
the weather affect me more or less. I fee] them, 
and am not as strong as I used to be; my back is 
weak; I can’t liftas I used to be able to.’’ Several 
witnesses testified that the plaintiff told them a 
short time after the accident that he had been 
traveling on trains so much that he had become 
careless; that he did notice the train was moving, 
and got off backwards, and that nobody was to 
blame for his getting hurt but himself. Other 
witnesses testified that the defendant told them 
that the conductor was not to blame. 

The plaintiff, on his cross-examination, ad- 
mitted that he stated to several persons that the 
conductor was not to blame, but said he so stated 
because he did not wish to get the conductor into 
trouble, but he denied that he ever stated to any 
one that no one was to blame but himself. The 
conductor testified as follows: ‘The train stopped 
still; the stop was for at least one half minute. 
We stopped the usual length of time for stops at sta- 
tions at which no business is to be transacted. Af- 
ter the train stopped, I walked out on to the depot 
platform,walked across to the corner of the depot, 
and leaned up against the building for a few sec- 
onds. * * AsIwent across the platform to the 
depot I looked to the left over my shoulder to- 
ward the rear of the train, and saw the plaintiff 
coming down the steps of the car. I leaned 
against the depot a few seconds, and then gave 
the signal to the engineer to go ahead, and 
walked across to the platform to the door of the 
baggage car and went in. I went into the same 
door I came out of; went back into the same car. 
The car had not started when I went into it.” 
The station agent at Pickering testified in sub- 
stance that after the train stopped he walked 
from his office across the platform to the train, 
got his mail from the train, and returned to the 
office door befere the train started. He saw the 
plaintiff standing on the car platform looking 
through the door into the car, and saw him after 
the train started step off the car with the wrong 
foot, which whirled him around and off his feet. 

At the request of the plaintiff, the court gave 
the following instructions: 1. The court instructs 
the jury if they believe from the evidence that the 
plaintiff was, at the time stated in his petition, a 
passenger on defendant’s train with a ticket from 
St. Joseph to Pickering; that said train did not 
stop long enough at Pickering to give plaintiff 
reasonable time to pass from his seat in the car to 
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the station platform, and that plaintiff, by reason 
of the starting of the train while he (plaint- 
iff) was in the act of stepping from the car was 
thrown down between it and the station platform, 
and injured without negligence on his part, they 
will find for plaintiff, and assess his damages at 
such sum not exceeding $5,000, as they may 
deem a reasonable compensation for the injuries 
sustained by him. 3. That if the jury believe 
from the evidence that the conductor of the train 
saw plaintiff standing on the car platform and 
knew that he wished to stop at Pickering, but 
without noticing or waiting to see whether he had 
got off or not gave a signal for starting the train, 
and the train was started wl ile the plaintiff was 
in the act of stepping off, by reason of which 
starting plaintiff was thrown down and injured, 
they will find for the plaintiff. 7. That if the 
jury find for the plaintiff, they will, in estimating 
the damages, take into consideration the age and 
situation of plaintiff, his bodily and mental an- 
guish resulting from the injury received, the act- 
ual expenses to which he has been subjected by 
reason thereof, the loss from not being able to 
work, and the extent to which his ability to earn 
a livelihood has been impaired by the injuries re- 
ceived. 8. The jury are the judges of the credi- 
bility of the witnesses, and the weight to which 
the testimony of each is entitled. 9. That al- 
though the plaintiff may have failed to exercise 
ordinary, care and prudence, which failure may 
have contributed to the injury complained of, yet, 
if the agent and employees of the defendant 
were guilty of negligence or carelessness in start- 
ing the train, which was the direct cause of the 
injury, and might, by the exercise of ordinary 
care and prudence have prevented the injury, the 
defendant is liable. 

The following instructions were given at the re- 
guest of the defendant: 1. The plaintiff can not 
recover unless the evidence shows a case of neg- 
ligence on the part of the defendant; and if the 
jury believe from the evidence that both parties 
by their negligenee immediately contributed to 
produce the injury, the plaintiff can not recover, 
and their verdict should be for defendant. 2. 
The burden of proof to establish the negligence 
of defendant, or of its employees, is upon the 
plaintiff, and unless said negligence is established 
by a preponderance of the evidence to the satis- 
faction of the jury, they will find for the defend- 
ant. 3. If the jury believe from the evidence that 
the negligence of plaintiff contributed directly to 
his injury in whole or in part, they will find for 
defendant, aithough they may believe from the 
evidence that defendant and its employees were 
also guilty of negligence. 

The court of its own motion gave the follow- 
ing: 1. The court instructs the jury that such 
statements of the plaintiff as the jury may be- 
lieve from the evidence were made to witnesses 
are evidence against him of the truth of the facts 
so stated. 


The only instructions asked by the defendant and ' 





refused by the court, which it will be necessary to 
notice,are the following: 5. If the jury believe from 
the evidence that the train in proof, at the time 
of the accident, stopped long enough to enable 
plaintiff, with reasonable care, to get off of said 
train safely, then the jury will find for the defend- 
ant. 7. If the jury believe from the evidence 
that the plaintiff opened the door of the car to 
get off at the station just as the cars stopped at 
the station, and that instead of getting: off at 
once he stopped and looked back into the car, or 
to talk to some person, and didn’t attempt to get 
off until the cars started again, and was then 
thrown down and injured in so attempting to get 
off, they will find for defendant. 

The plaintiff recovered judgment for $500, and 
the defendant has appealed. 

If the servants of the defendant did not halt 
the train at Pickering Station a sufficient length 
of time to enable the plaintiff, by the use of rea- 
sonable expedition, to get off before it was again 
started, and it was so started while plaintiff was 
in the act ef alighting, whereby he was thrown 
down and injured, the defendant is undoubtedly 
liable. Hutchinson on Carriers, p. 612. Or, if 
an insufficient period of time was allowed the 
plaintiff for safe and convenient egress from the 
cars, but before he attempted to alight the train 
was started and he then jumped from the train 
while its motion was still so slight as to be almost 
imperceptible, and was injured, it was for the 
jury to determine, from the age and physical 
condition of the plaintiff and the attendant cir- 
cumstanee, whether such act constituted negli- 
gence. Doss v. Missouri, etc. R. Co., 59 Mo. 
27; Nelson v. Atlantic, ete. R. Co., 68 Mo. 593. 

In such case the negligence of the company’s 
servants in prematurely starting the train, will 
support a recovery, if the act of the passenger in 
jumping from the train should not be found by 
this jury to amount to concurring negligence. 

If this train was stepped a sufficient length of 
time for plaintiff to conveniently alight, and, 
without any fault of the defendant’s servants, he 
failed to do so, and the conductor not knowing, 
and having no reason to suspect,that plaintiff was 
in the act of alighting, caused the train to start 
while he was so alighting, then the defendant 
would not be liable. 

We do not conceive it to be the duty of the con- 
ductor in all cases, after allowing a sufficient time 
for passengers to get off, regard being had te 
their age, sex, physical condition and surround- 
ings, to pass along the train and examine the 
platform of each coach, to see whether there are 
any persons attempting to get off before starting 
his train, but if he has reason to believe that any 
passenger who has reached his destination has not 
alighted and, though dilatory, may be in the act 
of alighting, and he starts his train without exam- 
ination or inquiry, and such passenger is in the 
act of alighting when the train is started, and is 
thereby injured, then the company will be liable. 
But where the conductor, after allowing a suffi- 


























THE CENTRAL LAW JOURNAL. 


357 








cient time for passengers to alight, -tarts the 
train before the passenger is in the act of getting 
off, and is, therefore, guilty of no negligence, and 
after the train isin motion, the passenger who 
has been dilatory jumps from the train and is in- 
jured, he can not recover. Applying these rules 
to the case at bar, it will be seen that the third in- 
struction given for the plaintiff improperly ig- 
nores the question whether the train was stopped 
a reasonable length of time to euable the plaintiff 
to get off. 

The ninth instruction given for the plaintiff is 
in conflict with the third given for the defendant, 
and does not conform to the views herein ex- 
pressed, and to what may now be regarded as 
the settled law of this State, that when the con- 
curring negligence of the plaintiff proximately 
contributes to produce the injury complained of, 
there can be no recovery unless such injury is also 
the direct result of the omission of the defendant 
after becoming aware of the danger to which the 
plaintiff was exposed, to use a proper degree of 
care to avoid injuring him. Nelson v. Atlantic, 
etc. R. Co., 68 Mo. 593. 

The fifth instruction asked by the defendant 
was properly refused by the court. Its phraseol- 
ogy is such as toexempt the defendant from 
liability, although guilty of negligence prexi- 
mately contributing to produce the injury, after 
becoming aware of the concurring negligence of 
plaintiff. 

The seventh instruction asked by the defendant 
was also properly refused, for the reason that it is 
not, as it should be, predicated upon the hypoth- 
esis that the train was stopped a reasonable 
length of time to enable the plaintiff to get off. 

The judgment will be reversed and the cause 
remanded. All concur. 





WEEKLY DIGEST OF RECENT CASES, 


BANKRUPTCY — INTERPRETATION OF ACT —‘‘SET- 

OFF AND CREDITS,’’ 

Under section 5078 of the Revised Statutes, relating 
to set-off and credits in bankruptcy, the terms 
credits and debts are correlative, and credits do 
not include trusts. Hence, where a merchant in 
Cincinnati, indebted by mortgage and also on a 
general merchandise account toa New York firm, 
remitted a large sum to the firm with instructions 
to apply it on the mortgage debt, and afterwards 
was adjudged a bankrupt: Held, that such remit- 
tance created a trust, and that the New York firm 
had no right to refuse to apply the remittance as 
directed, and to apply it as a credit or set-off on 
the merchandise account; and that, in the event 
of such refusal the firm held the said remittance 
subject to the order of the Cincinnati merchant, 
or that of his trustee after his bankruptey. Libby 
v. Hopkins, U. 8.8. C., October Term, 1881. 

CONTRACT—CONSTRUCTION—NOTE PAYABLE IN La- 

BOR, 

Where a note provided that it might be discharged 








at any time before maturity in sawiyg lumber at 
50 cents per hundred feet, the payee to furnish 
logs out of which to saw said lumber, the maker 
was liable to pay the note in money only in the 
event of failing to saw logs into lumber when fur- 
nished him for that purpose. Such provision was 
for the benefit of the payor, and he might elect to 
pay the nete in labor, and if he made the proper 
tender could compel the payee to accept payment 
in such labor. The maker had the right to elect 
to pay the note by sawing lumber at the price 
fixed, and if he kept bimself in readiness to per- 
form the stipulation and notified the payee of his 
readiness to do the work, and requested him to 
furnish the logs, he did all that he could, and was 
not in default. The option as to whether pay- 
ment should be made in money or in work was 
with the payee until the maturity of the note. 
Nibb v. Diskey, 8. C. Ind., April 27, 1882. 
EVIDENCE — ADMISSIONS TO PROVE DIVORCE, 

WHERE MARRIAGE IS IN ISSUE. 

At the hearing on a writ of habeas corpus sued out 
by a woman (who had been arrested upon a capias 
ad respondendum), alleging that she was married, 
evidence of the relator’s admissions that she had 
been divorced were excluded on the ground that 
the only competent evidence of such divorce 
was the record of the divorce suit. Common- 
wealth ex ret. v. Keeper of the County Prison, §. 
C. Pa., April 22, 1882. 

EXEMPTION—WHO Is A **ELOUSEHOLDER.’”’ 

A person who is the head of a household, oceupy- 
ing a house and keeping up the household ex- 
penses, and in the control and direction of house- 
hold affairs, although unmarried, and in no way 
responsible to any one for support, but has a wo- 
man servant who keeps house for him for wages, 
is a householder within the meaning of the ex- 
emption law. Kelly v. McFadden, 8. C. Ind., 
April 26, 1882. 

HUSBAND AND WIFE—MARRIED WOMAN’S TORTS— 

CAPIAS AD RESPONDENDUM. 

A woman immediately after marriage left her hus- 
band and, concealing the fact of her coverture, 
carried on business under various assumed names, 
in the pursuit of which business she was alleged 
to have committed certain fraudulent acts. Ac- 
tions on the case having been instituted against 
her alone by the persons defrauded, she was ar- 
rested by virtue of certain writs of capias ad re- 
spondendum, and confined in prison. A writ of 
habeas corpus having been obtained by her: Held, 
that she being a married woman, had been illegal- 
ly arrested and detained, and was entitled to be 
discharged. Commonwealth, ex rel. v. Keeper oy 
the County Prison, 8. C. Pa., April 22, 1882. 

HUSBAND AND WIFE—MECHANIC’S LIEN TO CHARGE 

WIFE’S PROPERTY. 

It is not necessary in a complaint against a wife on 
a mechanic’s lien to aver that she intended to 
charge her property, nor that the improvement 
was necessary to the full enjoyment of the prop- 
erty. 71 Ind., 159. When work has been done, 
or materials furnished under a contract, express 
or implied, the law gives the lien. Whenever the 
woman would be personally liable, if she were a 
feme sole, the lien arises. The defendant, Samuel 
Stephenson,answereJt separately that he had made 
the contract without his wife’s knowledge with 
the plaintiffs, and that he had paid them all that 
was due. This answer was stricken out. Held, 
that the husband had a right to plead payment of 
the debt sought to be enforced by the sale of his 





358 





THE CENTRAL LAW JOURNAL. 











wife’s land,’ a part of which he was capable of in- 
heriting, and as there was no other pleading un- 
der which the proof could have been made, it was 
error to strike this answer out. Stephenson v. 
Ballard, 8. U. Ind., April 28, 1882. 


INFANCY—FIDUCIARY RELATION—GIFT Causa MOR- 


TIS—UNDUE INFLUENCE. 

A gift made by an infant, and perfected by delivery, 
can not, after his death, be set aside by his per- 
sonal representative, in the absence of fraud or 
undue influence. Where an infant orphan, nearly 
of age, was living with a married female cousin, 
to, whom on her deathbed she made an absolute 
gift of moneys drawn out from a banking account 
kept by the infant in her own name, it being 
proved that the infant was a person of strong will 
and independent character; that others of her rel- 
atives had free access to her; and that she had had 
the advice of an old friend of her father’s with 
regard to pecuniary matters: Held, that no such 
fiduciary relationship existed between the infant 
and her cousin as to invalidate the gift. Taylor 
v. Johnson, Eng. High Ct. Ch. Div., March 9; 
1882. 


LIMITATIONS— ACKNOWLEDGMENT AND NEW PROM- 


ISE—OFFER TO GIVE A NEW NOTE. 

Where a promissory note has been barred by the 
statute of limitations, an offer by the maker to 
give anew note for the debt, is such a clear and 
unequivocal acknowledgment of the debt, as will 
take the case out of the statute. Frey v. Holben, 
&. C. Pa., March 7, 1882. 


LIMITATIONS—DISABILITY OF COVERTURE — FORM 


OF VERDICT. 

A woman in West Virginia who inherits lands in 
1823, while married, and remains under coverture 
till 1868, immediately after the removal of such 
disability sells the same to defendant in error, 
who brings ejectment. The jury render a special 
verdict, finding as a fact that the husband of the 
female grantor was barred by the statute of limit- 
ations from a recovery. The State statute of lim- 
itations allows fifteen years after the right accrues 
in v hich to bring suit to recover title, but allows 
the maximum period of thirty years to those who 
labor under disability: Held, 1. That the finding 
that the husband was barred did not necessarily 
import that the wife was barred; and as it was in- 
cumbent on the defendants to show that she was 
barred, the party claiming through her, in the 
absence of such proof, was entitled to recover, 
inasmuch as all her rights passed to him. 2. A 
verdict reciting that the lands in dispute ‘* were 
claimed by said defendants,’’ is a sufficient com- 
pliance with the State statute that ‘*the verdict 
shallbe * * * * against such of the defend- 
ants as were in possession thereof, or claimed title 
thereto,’’ although it does not state that such de- 
fendants were in possession. Collins v. Riley, U. 
8.8. @., October Term, 1881. 


MUNICIPAL CORPORATIONS—SUBSCRIPTION TO CAP- 


ITAL STOCK OF A RAILROAD—MATTER OF FORM. 

Where a statute authorized a town to subscribe to 
the capital stock of a railroad and to issue bonds 
to pay for such subscription, and prescribed that 
the subscription should be made by commission- 
ers, who were to execute the bonds under their 
hand and seal, the failure to affix seals tothe bonds 
did not invalidate them, the requirement as to 
seals being merely directory and a matter of form, 
not of substance. Draperv. Town of Springport, 
U.S. 8. C. October Term, 1881. 








NEGOTIABLE PAPER —ASSIGNMENT AS COLLATERAL. 
The assignment of commercial paper as security for 
an existing obligation is in the due course of bus- 
iness, and the holder has the rights therein of a 
purchaser fo value. Straughan v. Fairchild, S 

©. Ind., April 27, 1882. 

NEGOTIABLE PaPER—BILL OF EXCHANGE—ACCEPI- 
ANCE IN BLANK—EFFECT UPON SURETY. 

The drawer’s name may be inserted in an accept- 
ance in blank, even after the death of the acceptor, 
and this will make the document a valid bill of 
exchange. A surety in acase where the debt from 
the principal debtor has been seeured in part by 
his acceptance in blank, will not be entitled to be 
relieved from his suretyship through the omission 
of the creditor during the life of the acceptor to 
insert his name as drawer in the acceptance. 
Carter v. White, Eng. High Court, Ch. Div., 
March 14, 1882. 

NEGOTIABLE PAPER—PROMISSORY NOTE— AMBIG- 
vous INSTRUMENT—EXTRINSIC EVIDENCE. 
Action for 5001. upon a promissory note in the fol- 

lowing form: ‘‘Witness. John Hutley. Riven- 
hall, October 2, 1860. Three months notice I 
promise to pay Mr. Jonathan Hutley interest 5/. 
per cent. per annum for 5007. value received. Dan 
Marshall, Charles Marshall. [5s. stamp.] 5001.’’ 
It was admitted that upon the 2d of October 5007. 
was advanced by Jonathan Hutley to Dan Mar- 
shall, and that Charles Marshall, the defendant, 
signed as surety for his brother. Held, a good 
promissory note for 5007. Where the words in 
the body of a note are ambiguous, the figures at 
the bottom of the note and the stamp may be 
looked st in construing them. Zutley v. Marshall, 
Eng. Ct. App., February 27, 1882. 


PARENT AND CHILD—RIGHTS OF PARENT AND FOS- 
TER PARENT. 

Action by appellee as the mother of a minor child 
to recover possession of her from appellant. The 
evidence shows that at the request of the mother, 
appellant had taken the child when of tender 
years, previded it with everything suitable to its 
condition in life; that it was now eleven years 
old, and was attached to him and his family and 
did not wish to leave them. Appellee showed that 
she was in a condition to care for and educate the 
child, and was a suitable person to have control 
ofit. Held, the taking of a child from its foster 
parents under such circumstances involves the 
exercise of a power which ought to be used with 
scrupulous care, and only in accordance with such 
well-recognized rules of decision as are applica- 
ble to such a case. The inquiry as to the fitness 
of the parties to have contro] of the child, their 
relative social positions, etc., was one to which 
the court might have given a wide range, and the 
extent of it and the inferences to »e drawn there- 
from rested largely in the discretion of the court. 
The court below having all the parties before it 
was in a better position to judge what was for the 
best interest of the child than this is on appeal. 
McKinney v. State, ex rel, 8. U. Ind., April 26, 
1882. 

PATENT — REISSUE — VARIATION FROM ORIGINAL 
PATENT—FAILURE TO SPECIFY DEVICE IN CLAIM. 
1. A reissued patent for the use of a certain dome 

and chimney in a lamp, when the original patent 
claimed, amongst other devices, two domes, one 
above the other, with the objeet of dispensing 
with the chimney, is void as being fora different 
invention from that contained in the original 
patent. 2. The claim of a specific device and an 
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omission to claim other devices or cembinations 

apparent on the face of the patent are, inlaw, a 

dedication to the public of that which is not 

claimed, which can only be revoked by proving, 
with all due diligence and speed, that the omis- 
sion arose from real inadvertence, accident or 
mistake, without fraud. 8. The court reviews 
the legislation authorizing reissued patents, and 
reprehends the practice of reissuing them with 
broader and more comprehensive claims than 
those of the original patent. 4. While a claim 
may be enlarged in a reissued patent in cases of a 
real bona fide mistake inadvertently committed, 
such reissues should be the exception and not the 
rule; as to them the doctrine of laches should be 
strictly applied, and no one should be relieved 
who has slept upon his rights, especially in a mat- 
ter apparent on the face of the instrument, upon 

a mere comparison of the original patent with the 

reissue. Miller v. Bridgeport Brass Co., U.S. 

8S. C., Oeteber Term, 1881. 

Pracrick — Court’s CONTROL OF ITs ORDERS 

AFTER TERM PASSED. 

An order of court finally ratifying an auditor’s ac- 
count distributing a fund, can not be opened after 
aterm of court has passed, except by appeal or 
billof review. Trayhern v. National Mechanic’s 
Bank, Md. Ct. App.. October Term, 1881. 


PUBLIC OFFICE— COMPENSATION— DISABILITY TO 
PERFORM DUTIES. 
An incumbent of a public office, entitled 'o an: 
nual salary, can not be deprived of any . «i. «i it 


by an authority which did not fix the salary and 
which is prohibited from doing so; and no part 
of it can be withheld from him by reason of his 
involuntary disability to perform the duties of 
such oftice. Where the pay of a police officer is 
fixed by statute, and the amount is declared to be 
the ‘*salary and compensation fixed for his of- 
fice,’’ such officer, so long as he possesses the of- 
tice, is entitled to his salary; and the police 
commissioners, though they have power under 
the statute to remove him for cause, or retire him 
from office for disability incurred in the perform- 
ance of duty, can not deny him any portion of his 
salary, under rules and regulations adopted by 
them, because by sickness he was disabled from 
rendering service. People, ex rel v. French, N. 
Y. Ct. App. 
SET-OFF—WASTE COMMITTED BEYOND THE JURIS- 

DICTION OF THE COURT. 

The plaintiff claims damages for violation by de- 
fendant of her agreement in reference to a plan- 
tation ‘*‘known as Live Oaks,’ in the State of 
Louisiana; and defendant, in the second subdivi- 
sion of her answer, refers to the plantation as the 
one **known as Live Oaks mentioned in the com- 
plaint;’’ in the third subdivision refers to the 
real estate as ‘‘situate in the State of Louisiana,” 
and in the fourth sets up that ‘during the time 
the plaintiff was in possession of the said Live 
Oaks he committed injury and waste upon the 
plantation, for the amount of which she inter- 
poses a counterclaim. The plaintiff demurs to the 
counterclaim ‘*for the reason that the court has 
no jurisdiction of the subject thereof. Held, 1. 
That it sufficiently appears upon the face of the 
answer that the plantation upon which the injury 
and waste complained of were done, Was situated 
outside of this State. 2. That defendant can not 
properly set up such counterclaim, the general 
rule of law that actions for injuries to real prop- 
erty must be brought in the forum rei sitae not 


having been changed by section 982 of the Code. 
Cragin v. Lovell, N. Y. Ct. App. 
TRUST DEED—TRUSTEE’S SALE—DISPUTED RIGHT 

—EQUITY JURISDICTION. 

Although a deed of trust usually authorizes a 
trustee to sell on default of payment, yet where a 
trustee attempts to sell property subject to con- 
flicting liens, some of which it is questionable 
whether his deed covers, it is the right of the par- 
ties interested to bring the matter before a court 
of equity for the purpose of deciding the mutual 
rights of the parties and administering the fund 
accordingly, and a decree to sell and hold the pro 
ceeds for distribution according to the equities 
was correct. Draper v. Davis, U.S. 8. C., Oc- 
tober Term, 1881. 

UsurnY—EPrFECT OF USURIOUS DEED. 

A deed made as part of a usurious contract, though 
void as title, may yet in equity be treated as a 
mortgage, and the lien enforced for amount legal- 
ly due; no question as to registry or any inter 
vening equity being involved. Bullard v. Long, 
S. C. Ga., April 20, 1882. 

WILL—CONSTRUCTION—BEQUEST OF SHARE OF Co- 

PARTNERSHIP BUSINESS—SUBSEQUENT ACQUISI- 

TION OF THE WHOLE. 

A testator, after reciting that one-third of a busi- 
ness belonged to him, bequeathed ‘tall my part 
share and interest of and in the said co-partner- 
ship, trade or business,’’ to trustees in trust for 
his wife for life, with various powers and direc- 
tions. He subsequently acquired the whole busi- 
ness. Jield, that the widow was entitled for life 
to the whole of the profits of the business belong 
ing to the testator at his death. Russell v. Chell, 
Eng. High Ct., Ch. Div., February 7, 1882. 

WILL—CONSTRUCTION- ESTATE TAIL OR FEE-SIM- 

PLE. 

A testator bequeathed certain tracts of land to his 
two daughters, and directed that they should have 
certain bedding, furniture, ete., and stated in his 
will that the bequest of bedding, etc., above men- 
tioned would be $400 each more than I have given 
to my son, asI wish to make them all three equal, 
I direct my executors to pay over to my son $00 
from other parts of my estate.’’ He farther pro- 
vided as to his daughters: **Should either or both 
of my two daughters above named die without 
child or children, then all the legacies given them 
in this item shall vest in and be considered as my 
estate.’’ Held, that the words in the above item 
did not create an estate tail inthe daughters, but 
conveyed a fee-simple estate to them defeasible 











upon their dying without child or children. (ib- 
sonv. Hardaway, 8. C. Ga., April 20, 1882. 
RECENT LEGAL LITERATURE. 
HUBBELL’s LEGAL DIRECTORY, 1881-2. Hub- 


bell’s Legal Directory for Lawyers and Busi- 
ness Men, Containing the names of one or 
more of the Leading and most Reliable Attor- 
neys in nearly Three Thousand Cities and 
Towns in the United States and Canada. A 
Synopsis of the Collection Laws of Each State 
and Canada, with instructions for taking, the 


execution and acknowledgment of Deeds, 
Wills, ete., and Times for holding Courts 


throughout the United States and Territories 
for the Year commencing Dec. Ist, 1881. To 
which is added a List of prominent Banks and 





+ Bankers throughout the United States, J. H. 
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Hubbell, Editor and Cempiler. New York, 

1882: J. H. Hubbell & Co. 

No publishing enterprise, which is without 
merit, ever receives the continued and liberal 
support from the public to which it is addressed, 
than has been bestowed upon this conven- 
ient aid to the practitioner. The fact that it 
should have developed from its comparatively 
humble beginnings to its present proportions, and 
should through the twelve years of its existence 
have met with a recognition and continued sup- 
port from its subscribers which furnished the 
necessary stimulus to such a growth, is the best 
possible evidence that honest, conscientious and 
elaborately painstaking work has been bestowed 
upon the preparation of each annual volume. 
The methods pursued in collecting the requisite 
information, as indicated by the preface, are, it 
seems to us, specially judicious. The synopsis of 
laws have been prepared by attorneys of profes- 
sional eminence in each particular State; the list 
of attorneys is compiled from correspondence 
with bankers and merchants; the court ecallenders 
from official sources by special correspondents. 
Such a system faithfully pursued can not fail to 
produce excellent results. 








LEGAL EXTRACTS. 


INDEXING AND DIGESTING IN ENGLAND. 

Some discussion has recently taken place in the 
American legal journals on the subject of legal 
digesting and indexing, and we think that atten- 
tion might not unprofitably be turned to this sub- 
ject in England. As regards digests, it appears 
to us that the Law Reports some time ago intro- 
duced a completely erroneous principle. The 
digests issued from time to time by the other cur- 
rent series or reports have always proceeded on 
the plan of selecting, wherever it is possible, 
broad general headings, grouping under sub head- 
ings,the casesfalling under these general headings, 
and inserting for the cases falling under these gen- 
eral headings, and for others which do not come 
within them, cross-references under so many of the 
titles as are necessary to secure that no one looks 
in vain for any point in the digest. The digest 
published by the Law Reports in 1870 introduced 
anew principle of arrangement. There is nota 
single case given under most of the general Lead- 
ings, but only a series of references to other 
places. Thus, to take one of the best known 
headings, ‘“‘Landlord and ‘Tenant,’ there are 
about a hundred references to other parts of 
the digest, including eleven relating to distress— 
as, for instance, ‘‘Distress by opening a window 
which is shut but not fastened.—See Entry by 
opening window.”’ As there happens to be no 
such heading in the digest as ‘Entry by opening 
window,” this is embarrassing; but, even when 
such mistakes Go not occur, consider the trouble 
and annoyance which this mode of arrangement 
occasions to the practitioner who wants to run 











his eye over all the recent cases relating to 
distress. Consider, also, the difficulty oc- 
casioned to persons who can not remem- 
ber or guess the minutie® of a case sufli- 
ciently to loek for it at once under the word which 
relates to a smali detail. And again, consider 
the labor thus occasioned to anyone who wants to 
note up his text-books on particular subjects. We 
refer to this matter now because in the Consoli- 
dated Digest recently issued by the Council of 
Law Reporting we observe with satisfaction that 
this absurd principle has been departed from to a 
considerable extent. We have now, under the 
heading of **Landlord and Tenant,” fifteen sub- 
headings, comprising the most important branch- 
es, and with the cases arranged under each 
sub-heading. ‘These are followed by cross-refer- 
ences to miscellaneous points relating to the sub- 
ject. We hope this is an indication that the evil 
experiment has been abandoned, and that we are 
now to return to the old and convenient princi- 
ple. As regards indexes to law books, we have 
come across many quaint instances illustrating 
the practice of their preparation without any 
definite principle. We could point to a work 
which has a general heading in the index **New,”’ 
followed by sub-heads such as ‘Trial;”? and to 
another book in the index to which there is first 
a general heading ‘Judge,’ with a sub-heading 
‘“Single:” followed by another general heading 
“Judges, and see Judge.”” And there is another 
legal work which has a heading **Vermin—see 
Hunting and ‘Trespassing,”’ which reminds us of 
the heading in the index to the North Carolina 
Statutes, **Stud-horses—see Religious Societies.” 
—WNSolicitor’s Journal. 





NOTES. 


——There is « provision in the statute law of 
Maryland in the words following, to-wit: “No 
special pleading shall be required in afty action 
before a justice of the peace.”” A young attorney 
was called upon to defend a case before one of the 
justices of W—— County, whose stock of law 
was obtained from a careful perusal of the Code, 
and who, in the course of his judicial readings, 
had made careful note of the statute above re- 
ferred to. Upon the conclusion of the trial of the 
case, the attendance before the justice being 
quite large, the young attorney, filled with 
preparation, and anxious to distinguish himself, 
arose to address the court, when the justice said: 
**I don’t care to hear you, sir.”” ‘*Well, that may 
be,”’ said the attorney, growing quite red with 
indignation and chagrin at being so summarily 
disposed of, ‘*but I desire to be heard.”’ “T can’t 
hear you, sir,’ insisted the justice, with dignity 
and severity. ‘I think I understand the law, and 
no special pleading is required before justices. [ 
shall not require any of youin this case. I give 
judgment for plaintiff for debt and costs, and the 
court is adjourned,” 
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